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New Income Tax Provisions of the 
Revenue Act of 1928 


from the revisions in income tax rates made 

by the Revenue Act of 1928. There are no 
changes in the normal or surtax rates applicable to in- 
dividual incomes, but some taxpayers in the middle 
brackets will have their tax liability reduced by the 
modification of the definition of earned income. The 
maximum income to which the 25 per cent earned 
income deduction applies was increased from $20,000 
to $30,000. 

Of outstanding importance is the cut in the tax rate 
on corporation earnings to 12 per cent, which is ex- 
pected to result in a reduction in tax outlay of $123,- 
450,000. Corporations with net earnings under $25,- 
000 will have the added benefit of $3,000 of earnings 
being exempt from tax. It is estimated that this change 
will reduce government revenues by about $12,000,000. 

Other rate revisions include the following: Repeal 
of the 3 per cent manufacturers’ tax on automobiles ; 
increase in the exemption on admission taxes from 75 
cents to $3; increase in the exemption from the tax on 
club dues from $10 to $25; repeal of the tax on cereal 
beverages ; reduction to the pre-war level of the tax on 
wines and reduction of the license tax on retail drug- 
gists dealing in narcotics from $6 to $3. 

The total tax reduction involved is estimated at 
223 million dollars, whereas the bill which originally 
passed the House would have resulted in a decrease 
in Treasury receipts of approximately 290 million dol- 
lars. 

Additional Corporations Exempted from Tax / 

Tax exemption is extended for 1928 and subse- 
quent years to real estate boards which are not or- 
ganized for profit (Sec. 103 (7)); to employee's 
beneficiary associations meeting the requirements of 
Sec. 103 (16) ; to financing corporations organized by 
nontaxable cooperative marketing associations 


B« LITTLE benefit accrued to individuals 


(Sec. 103 (13)) ; and to teachers’ retirement fund as- 
sociations of a purely local character if no part of 
their net earnings inures (other than through pay- 
ment of retirement benefits) to the benefit of any 
private shareholder or individual and if income con- 
sists solely of amounts received from public taxa- 





tion, assessments upon teaching salaries of mem- 
bers and income from investments (Sec. 103 (17)). 


Computation of Taxable Income 


For most individuals and corporations, except 
where installment sales are involved, the computa- 
tion of taxable income under the new law remains 
virtually the same as under the prior act. But im- 
portant changes have been made in the bases for 
determining gain or loss upon sale of property in 
special cases. 

Sale of Property by Executor. 

Under the Act of 1926 and prior laws there is 
much uncertainty as to the basis which an executor 
or administrator must use in determining the gain 
or loss upon a sale of property. There is a conflict 
in the court decisions and there has been a change 
in the Regulations which has caused considerable 
confusion. In the new law it is provided that in 
the case of sales made in the year 1928 and subse- 
quent years the basis shall be the fair market value 
of the property at the time of the decedent’s death 
See Sec. 113 (a) (5). 

For years prior to 1928, if the basis for gain or 
loss used in the return was the value of the prop- 
erty at the time of the death of the decedent or was 
the basis prescribed by the regulations in force at 
the time the return was filed, then the computafion 
of the gain or loss is to be made in accordance with 
the basis used in the return. However, this does 
not apply where a claim for refund or credit has 
been filed by the taxpayer on this point or a writ- 
ten election not to come within this provision of 
the new law has been filed by the estate before the 
expiration of the period of limitation for filing 
claims. 

In any other case prior to the year 1928, for ex- 
ample, where the basis used in the return was not 
the fair market value at the decedent’s death or was 
not the basis prescribed by the regulations in force 
at the time the return was filed, the proper inter- 
pretation of the law applicable to the year in ques- 
tion will govern, and of course such interpretation 
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can not be determined until the present litigation is Property Acquired Upon Reorganization. 


finally disposed of (Sec. 702). 
Sale of Property by Beneficiary. 

If in 1928 or a subsequent year personal prop- 
erty acquired by specific bequest or real property 
acquired by general or specific devise or by in- 
testacy is sold, the basis for determining gain’ or 
loss is the fair market value at the time of the death 
of the decedent, and the same basis is to be used 
where property was acquired by the decedent’s es- 
tate from the decedent. In all other cases if the 
property was acquired either by will or by intestacy 
the basis is the fair market value at the time of the 
distribution to the taxpayer (Sec. 113 (a) (5)). 
Under the Act of 1926 the basis was the value of 
the property at the date “acquired” by the bene- 
ficiary. 

Property Acquired Under Revocable Trust. 

It is expressly provided in the new law that the 
basis upon a sale (in 1928 or subsequent years) of 
property received under a revocable trust of a cer- 
tain type after the death of the grantor creating the 
trust shall be the same as if the trust instrument 
had been a will executed on the day of the grantor’s 
death (Sec. 113 (a) (5)). This applies in the case 
of a revocable trust where the property was trans- 
ferred in trust to pay the income for life to or upon 
the order or discretion of the grantor, with the right 
reserved to the grantor at all times prior to his 
death to revoke the trust. 


Sale of Property Transferred in Contemplation of 
Death. 

Under the Act of 1926 where property was ac- 
quired after December 31, 1920, by a transfer in 
trust (other than by a transfer in trust by a bequest 
or devise) the basis was the same as in the hands 
of the grantor, adjusted for gain or loss recognized 
to the grantor when the transfer was made. How- 
ever it was provided under the Act of 1926 that this 
did not apply in the case of a sale of property ac- 
quired by the taxpayer upon a transfer in trust in 
contemplation of death, or in a transfer by trust 
intended to take effect in possession or enjoyment 
at or after death nor to the sale of property acquired 
from a decedent as the result of the exercise of a 
general power of appointment, where such power 
was exercised in contemplation of death or intended 
to take effect in possession or enjoyment at or after 
death. This exception is in part eliminated in the 
new law (Sec. 113 (a) (3)). Under the Act of 1928, 
the basis for gain or loss upon a sale (in 1928 or 
subsequent years) of property acquired by the tax- 
payer upon a transfer by trust after December 31, 
1920, in contemplation of death or intended to take 
effect in possession or enjoyment at or after death. 
is the same as in the hands of the grantor, adjusted 
for gain or loss recognized to the grantor when the 
transfer was made. If acquired before December 31, 
1920, the basis is the value at the date of acquisition. 
The basis in the case of property passing under a 
power of appointment, regardless of the time of ac- 
quisition, is the fair market value on the date of ac- 
quisition, which was the rule under the Act of 1926 
(Sec. 113 (a) (4)). 


June, 1928 


As in the Act of 1926 provision is made that no 
gain or loss shall be recognized if property is trans- 
ferred to a corporation solely in exchange for stock 
or securities in such corporation and immediately 
after the transfer the transferors are in control of 
the corporation. The Act of 1926 provided that in 
such cases the basis of the property in the hands 
of the corporation, for the purpose of determining 
gain or loss on sale or for depreciation or depletion, 
should be the same as in the hands of the trans- 
feror, adjusted for gain or loss recognized to the 
transferor when the transfer was made, but there 
was an exception in such prior law in case the 
property acquired consisted of stock or securities in 
a corporation a party to the reorganization. This 
exception under the Act of 1926 was that if the prop- 
erty consisted of stock or securities in a corporation 
a party to the reorganization the basis for the gain 
or loss upon a sale of the stock or securities was the 
fair market value of such stock or securities at the 
date received by the corporation. The new law 
(Sec. 113 (a) (7)) does not contain this exception 
in regard to stock or securities in a corporation a 
party to the reorganization. Hence in the case of a 
sale of such stock or securities in 1928 or subsequent 
years the basis shall be the same as in the case of 
any other property, namely, the basis in. the hands 
of the transferor, adjusted for gain or loss recog- 
nized to the transferor when the transfer was made. 
The purpose of this new provision was to prevent 
taxpayers from escaping tax in certain cases.* 

The Act of 1926 also provided that if property 
was acquired after December 31, 1917, by a corpo- 
ration in connection with a reorganization and im- 
mediately after the transfer an interest or control in 
the property of 80 per cent or more remained in the 
same persons, then the basis should be the same as 
it would be in the hands of the transferor, adjusted 
for gain or loss recognized to the transferor when 
the transfer was made. The Act of 1926 did not 
apply this rule in case the property consisted of 

stock or securities of a corporation a party to the 
reorganization. Here again the new law (Sec. 113 
(a) (8)) would eliminate the exception in regard to 
such property where acquired by the issuance of 
stock or securities as part or full consideration. 
Sale of Property Acquired During Affiliation. 

Two new provisions (Sec. 113 (a) (12)) are in- 
serted for determining the gain or loss upon a sale 
of property acquired by a corporation during a pe- 
riod of affiliation, one applying in the case of prop- 
erty acquired prior to 1929 and the other applying 
to property acquired in 1929 or in a subsequent year. 
The new provisions apply only to sales made in 
1928 and subsequent years. In the case of a sale 
of property acquired during a period of affiliation 
where such property was acquired by a corporation 
prior to the year 1929, the basis for determining the 
gain or loss upon such property where it is sold 
after the period of affiliation is to be determined 
in accordance with regulations prescribed by the 


Phe retroactive effect of this provision and Sec. 113 (a) (8) 
was presented in the January, 1928, number of THE NATIONAL 
INCOMB TAX MAGAZINE, p. 10. 
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Commissioner with the approval of the Secretary, 
without regard to intercompany transactions in re- 
spect of which gain or loss was not recognized. 
Nothing further is given in the law to indicate what 
basis the Commissioner may prescribe, and any dis- 
cussion as to what regulations the Commissioner 
may issue would be mere speculation. 

For a taxable year prior to January 1, 1922, con- 
solidated returns were required and no option was 
given the corporations. Hence if property was ac- 
quired prior to January 1, 1922, the corporation 
making a sale after the period of affiliation and after 
the effective date of the new law, will be required 
to compute its gain or loss in accordance with the 
regulations prescribed by the Commissioner under 
the new law, if the corporations were, at the time 
the property was acquired, affiliated within the 
meaning of the law applicable thereto. Begining 
with January 1, 1922, a consolidated return was not 
required of affiliated corporations, and hence the 
new .basis for determining gain or loss does not 
apply unless a consolidated return was filed in the 
year in which the property was acquired. 

In the case of property acquired by a corporation 
in 1929 or any subsequent year, in respect of which 
a consolidated return is made by such corporation, 
the basis for determining the gain or loss upon the 
sale of such property is to be determined in accord- 
ance with the regulations prescribed by the Com- 
missioner under the authority given him by the 
new law. This gives the Commissioner authority 
to prescribe such regulations as he may deem neces- 
sary to determine the tax liability of each corpora- 
tion making a consolidated return and this relates 
to the tax liability after affiliation as well as during 
affiliation. Hence where the property is acquired 
in 1929 or any subsequent year at a time covered 
by a consolidated return, the basis for gain or loss 
upon a sale of such property after the period of 
affiliation will be determined in accordance with 
regulations of the Commissioner. 


Changes In Deductions from Gross Income 


Taxes Against Local Benefits 


A provision similar to that in the prior law prohibits 
the deduction of taxes assessed against local benefits of a 
kind tending to increase the value of the property, but a 
new provision prevents this from applying so as to exclude 
the allowance as a deduction of so much of such taxes as is 
properly allocable to maintenance or interest charges. (Sec. 
23 (c) (3).) This applies only to returns for 1928 and sub- 
sequent years. 


Charlitable Contributions : 


Beginning with the Act of 1924 a deduction was allowed 
to individuals on account of contributions to a trust or- 
ganized and operated exclusively for religious, charitable, 
scientific, literary or educational purposes or for the preven- 
tion of cruelty to children or animals no part of the net 
earnings of which inured to the benefit of any private indi- 
vidual. A deduction was allowed by the Act of 1921 where 
the contributions were made to a corporation organized 
and operated for such purposes, but the Act of 1921 did not 
expressly include contributions to trusts organized for such 
purposes. The new law contains a retroactive provision 
(Sec. 706) which will allow the deduction for the year 
1923, if such individual made contributions to the same 
trust in 1924 in the aggregate of substantially the same 
amount, but the deduction in 1923 cannot exceed $50,000. 
Any refund on account of this provision is: subject to the 
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statute of limitations applicable in the case of refunds, and 
hence no refund can be secured where the tax for 1923 was 
not paid in installments. 

Estate and Inheritance Taxes 

In filing returns for the year 1928 and subsequent years, 
estate, inheritance, legacy, and succession taxes are de- 
ductible only by the estate and not by the beneficiary. (Sec. 
23 (c).) This makes the same rule applicable in regard to 
all such taxes, regardless of whether the tax is upon the 
right of the beneficiary to receive the property or upon the 
right to dispose of the property. The effect, in many in- 
stances, however, is to deny the deduction to the bene- 
ficiaries, for in many states the inheritance tax is imposed 
upon the right of the beneficiary to receive the property of 
the decedent, and hence under the Act of 1926 and prior 
Acts such inheritance tax was deductible by the beneficiary. 

By a retroactive provision the deduction for estate, in- 
heritance, legacy, or succession taxes is allowed to the es- 
tate in years prior to 1928 if claimed by the estate but not 
by the beneficiary. If claimed by the beneficiary, the de- 
duction is allowed to the beneficiary in such prior years. 
However, if the deduction was claimed by both, or by 
neither, then the deduction is to be taken by the estate or 
the beneficiary, depending upon which one paid the tax. If 
neither one claimed the deduction on the return, a refund 
can be secured only if a claim is filed within the proper 
time. (Sec. 703 (a).) 

But in this connection it should be noted that if the claim 
of the deduction by the estate is barred by the statute of 
limitations, but claim by the beneficiary is not barred, the 
deduction is allowed to the beneficiary. If claim by the 
beneficiary is barred, but claim by the estate is not, the 
deduction is allowed to the estate. The term “claimed” 
means claimed (1) in the return or (2) in an abatement 
claim filed in respect of an assessment made on or before 
June 2, 1924. 

This retroactive provision does not affect any case de- 
cided by the Board of Tax Appeals or by a court prior to 
the passage of the new act, whether or not such decision 
hdd become final when the new law was passed. (Sec. 
703 (c).) 

Depreciation by Life Tenant and Beneficiary of Trust 


A new provision applicabie to 1928 and subsequent years 
will apparently result in a more satisfactory method of ap- 
portioning the depreciation deduction between the life ten- 
ant and remainder, and in addition there is a provision for 
apportioning the depreciation deduction between a trustee 
and beneficiary. In the case of property held by one person 
for life with remainder to another person, the deduction un- 
der the new law shall be computed as if the life tenant were 
the absolute owner of the property and shall be allowed to 
the life tenant. This will permit the life tenant to take the 
full depreciation deduction while he is in possession of the 
property, and of course upon his death the deduction may 
be taken by the remainderman who then comes into pos- 
session of the property. In the case of property held in 
trust the allowable deduction is, under the new law, to be 
apportioned between the income beneficiaries and the trustee 
in accordance with the provisions of the instrument creating 
the trust. In the absence of such provisions the deduction 
is to be apportioned on the basis of the trust income 
allocable to each. 


Depletion by Life Tenant and Beneficiary of Trust 

Provisions similar to those discussed in the preceding 
paragraph in regard to depreciation are contained in the 
new law for allowing the life tenant and the beneficiary of 
a trust a depletion deduction for 1928 and subsequent years. 
(Sec. 23 (1)). 

Installment Sales 

“Initial Payment” Increased 

The provisions in the prior law in regard to installment sales 
are retained, but the amount of the initial payment per- 
missible in the case of sales of realty or of casual sales of 
personality is increased from 25 per cent to 40 per cent. 
(Sec. 44 (b)). This provision however is not applicable to 
year prior to 1928, and hence does not give any relief to 
taxpayers who prior to the passage of the Act of 1926 re- 
ported on the installment basis in accordance with the Regu- 
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lations then in effect but who were required after the 
passage of the Act of 1926 to pay an additional tax on ac- 
count of having reported some of their sales on the install- 
ment basis where the initial payment exceeded 25 per cent 
of the sales price. 


Double Taxation 


By a retroactive provision relief from double taxation is 
given in certain cases to taxpayers who changed to the 
installment method of reporting income in the year 1924 
or any prior taxable year, if the original return changing 
to the installment basis was filed prior to February 26, 1926. 
(Sec. 705, Act of 1928.) After the passage of the Act of 
1926 the regulations of the Treasury Department required 
that the taxpayer changing to the installment basis include 
in income a proportionate part of all installment collections 
received during the year though a part of the collections 
were from sales made in a prior year in which the taxpayer 
reported the full amount of the profit on the sales. This 
method had the effect of taxing a second time at least a part 
of the profit on the installment sales, where the taxpayer 
changed to the installment method. It was applied by the 
Department to cases in all prior years, back as far as the 
year 1916 where not barred. The new law, however, pro- 
vides that in cases where the taxpayer changed to the 
installment basis in the year 1924 or any prior year, (the 
original return changing to such basis having been made 
prior to February 26, 1926), the Government can not assert 
a deficiency by including in income amounts received during 
the year of the change on account of sales made in any 
prior year. 

The new provisions apply only to the year in which the 
taxpayer changes to the installment basis. Apparently no 
relief is given for years following the change, in which the 
taxpayer may have received collections on sales made prior 
to the change. 

A taxpayer will not be allowed a refund or credit, where 
in the year of the change amounts received on account of 
sales made-in prior years were included in income. Thus 
a taxpayer who has not paid the tax is given relief, while 
one who has paid the tax is given no relief. This dis- 
crimination against those who have paid the tax gives an 
advantage to those who have been able to keep from paying 
the tax under the Department’s interpretation of the 1926 
Act. 


There is nothing in the new law in regard to this double 
taxation feature where the taxpayer changed to the install- 
ment method in the years 1925, 1926 or 1927. If the tax- 
payer changed to the installment method in these years then 
the validity of the regulations which have been applied un- 
der the Act of 1926 and which require the inclusion of the 
income the second time is a matter of judicial construction 
of the Act of 1926. 


As to 1928 and subsequent years, the taxpaycr is express- 
ly required to include all amounts received on installment 
obligations after the change to the installment basis, though 
from sales made in prior years and though the taxpayer pre- 
viously reported the profit on the sales in prior years. (Sec. 
44(c)). 


Tax on Disposition of Installment Obligations 


A new provision (Sec. 44 (d)), applicable to 1928 and sub- 
sequent years requires a tax where an installment obligation 
is “distributed, transmitted, sold, or otherwise disposed of.” 
The gain (or loss) in such case is to be measured by the 
difference between the basis of the obligation (the face value 
less the income reportable were the obligation satisfied in 
full) and (1) the amount realized or (2) in case of dis- 
tribution, transmission or disposition otherwise than by sale 
or exchange, the fair market value of the obligation at the 
time of distribution, transmission or disposition. The recog- 
nition of gain or loss is also subject to the rules in regard 
to exempt exchanges, etc. As to any tax required upon 
the sale or exchange of the obligation, this provision does 
not differ in substance from the prior law. However, tax- 
payers who transmit such obligations at death or who make 
gifts of such obligations, and corporations which distribute 
such obligations either as ordinary dividends or as liquida- 
tion dividends are subject to tax in the manner above 
stated. 
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New Provisions Relating to Trusts 


Relief from Tax as Corporation—Retroactive 


The uncertainty as to what constitutes a trust taxable 
as an association has resulted in a large contingent tax 
liability on the part of many taxpayers. The Regulations 
have been changed and additional taxes asserted in many 
instances. A provision in the new law (Sec. 704) would 
protect the taxpayer against additional taxes for years 
prior to 1925 where the return was in accordance with the 
Regulations or rulings, defining what trusts are taxable as 
associations, in force at the time the return was filed. It is 
provided that if the taxpayer filed a return as a trust for 
any year prior to 1925 such taxpayer shall be taxed as a 
trust for such year and not as a corporation, if such tax- 
payer was considered to be taxable as a trust and not as a 
corporation under the Regulations in force at the time the 
return was filed or at the time of the termination of its 
existence, or under any ruling interpreting the Acts of 1918, 
1921, or 1924 in force at the time the return was made, or any 
such ruling made after the return was filed which had not 
been reversed or revoked prior to the time of the termina- 
tion of the taxpayer’s existence. 


While this new provision may give considerable relief, 
yet it is in many cases difficult to determine under the regu- 
lations and rulings in effect at the time the return was 
filed, whether the trust was taxable as such or as a corpo- 
ration. For this reason the new provision may not be as 
helpful as contemplated. This provision, however, does not 
apply to the year 1925 and subsé€quent years, and hence the 
situation with respect to these years is not in any manner 
clarified. 


Real Estate Trusts 


Beneficial retroactive legislation was enacted in regard to 
the taxation of real estate trusts, applicable to years prior 
to the new law. Under this provision (Sec. 704 (b)) a 
trust, if it complies with the specified requirements, may, at 
the option of the trustee, be considered as a trust the income 
of which is taxable to the beneficiaries, and not as an asso- 
ciation. In order for the trustee to have such an option 
to be taxed as a trust and not as an association, three re- 
quirements must be met—(1) the trust had a single trustee, 
(2) the trust was created and operated for the sole purpose 
of liquidating real property as a single venture (with such 
powers of administration as are incidental thereto, including 
the acquisition, improvement, conservation, division and sale 
of such property), distributing the proceeds therefrom in 
due course to or for the benefit of the beneficiaries for dis- 
charging indebtedness secured by the trust property, (3) 
the trust has not made a return for the taxable year as an 
association. 


There are many different forms of real estate trusts, and 
this provision will not be of any benefit to many. However, 
it will relieve certain trusts of additional taxes, and is ap- 
plicable to a class of real estate trusts that in most instances 
had no thought but that they were not taxable as associa- 
tions until certain decisions and regulations indicated other- 
wise. These retroactive provisions are not applicable to the 
year 1928 and subsequent years, but are applicable under the 
Act of 1926 and prior revenue laws. 

Employces’ Trusts—Distributions to Employees 

The Act of 1926 provided that where a trust is created by 
an employer as a part of a stock bonus, pension, or profit- 
sharing plan for the benefit of the employees, and con- 
tributions were made to the trust by the employer and the 
employees, the amount actually distributed to the employees 
by the trust, in excess of their contributions, was taxable 
when distributed. Upon the termination of the plan there 
is distributed to the employee his proportionate share of the 
stock or securities purchased under the plan. Under the 
Act of 1926, in such a case, the appreciation in the value 
of the stock, from the date of purchase by the trustee to 
the time of the distribution, was treated as income. As 2 
result the employee was taxed not only upon the amount 
contributed to the trust by the employer, and the dividends 
or interest distributed to the employee, but also upon the 
appreciation in the value of the stock or securities, which 
appreciation the employee had not realized by sale or other 


































































yee 
file 
rul 
gre 
sul 
co! 
co! 


tio 





ble 
tax 
ons 
ny 
uld 
ars 
the 

as 
t is 
for 
sa 


iS a 
the 

its 
918, 
any 
not 
ina- 


lief, 
‘gu- 
was 


> as 
not 
the 
ner 


d to 
rior 


r, at 
ome 
Sso- 
tion 

re- 
stee, 
Dose 
such 
ding 
sale 
n in 
dis- 

(3) 


Ss an 


and 
aver, 
 ap- 
nces 
oCia- 
ther- 
» the 
r the 


d by 
rofit- 
con- 
1 the 
yyees 
cable 
there 
f the 
- the 
value 
2e to 
As 2 
iount 
lends 
1 the 
yhich 
other 


June, 1928 


disposition. The new law (Sec. 165) provides that upon 
such a distribution to an employee there should be taxed to 
him as compensation the amount contributed by the em- 
ployer toward the purchase of the stock, all cash dividends 
on the stock, any interest paid to the employee, and any 
other income received by him, but that any appreciation in 
the value of the stock over the cost to the trustee should 
not be taxed unless and until the gain is realized. This is 
the result of a new provision in the law taxing to the em- 
ployee only the amount contributed to the fund by the em- 
ployer and all earnings of such fund in the year in which 
distributed or made available to the employee, whereas the 
prior law provided that the “amount actually distributed or 
made available to any distributee” should be taxed to him 
in the year so distributed or made available. 
Pension. Trusts—Deduction Allowed Employer 

In case the employees’ trust is a pension trust which is 
exempt from tax, but the employee is taxed on the distribu- 
tions as discussed in the preceding paragraph, then the new 
law allows a deduction for the employer which was not al- 
lowed under the prior law and a company which has main- 
tained a pension plan in the past but did not turn the 
amounts over to a trustee, is permitted to adopt the trust 
plan. In the case of an employer establishing or main- 
taining a trust for the payment of reasonable pension to his 
employees, which trust is exempt from tax. A reasonable 
amount paid into such trust during the taxable year may 
be deducted. The deduction is to be apportioned over a 
period of ten years and is limited to such amount as has not 
been previously allowed as a deduction. This deduction is 
in addition to the contributions to the trust during the tax- 
able year to cover the pension liability accruing during the 
year. 


Consolidated Corporation Returns 


For the year 1928 the provisions of the Act of 1926 with 
respect to consolidated returns continue in effect. For the 
year 1929 and subsequent years, whether corporations may 
file consolidated returns will be determined by the new 
rules regarding affiliation. The new law defines an affiliated 
group which may file a consolidated return for 1929 and 
subsequent years as one or more chains of corporations 
connected through stock ownership with a common parent 
corporation if (1) at least 95 per cent of the stock of each 
of the corporations (except the common parent corpora- 
tion), is owned directly by one or more of the other cor- 
porations and (2) the common parent corporation owns 
directly at least 95 per cent of the stock of at least one of 
the other corporations. As here used “stock” does not in- 
clude non-voting stock which is limited and preferred as to 
dividends. (Sec. 141 (d), Act of 1928.) 

A consolidated return can be made only for the domestic 
corporations within the affiliated group. An insurance 
company can not be included in the same return with other 
corporations taxable under different sections of the law. 
As ander the Act of 1926, a corporation organized under the 
{hina Trade Act, 1922, is not deemed to be affiliated with 
any other corporation and a corporation entitled to the 
benefits of Section 251 of the new law (which corresponds 
to Section 262 of the Act of 1926) is treated as a foreign 
corporation. However, in the case of a domestic corpora- 
tion owning or controlling directly or indirectly 100 per 
cent of the capital stock (exclusive of directors’ qualifying 
shares) of a corporation organized under the laws of a 
contiguous foreign country and maintained solely for the 
purpose of complying with the laws of such country as to 
title and operation of property, such foreign corporation 
may, at the option of the domestic corporation, be treated 
as a domestic corporation for the purposes of the provisions 
relating to consolidated returns. 


Consolidated Accounts 

Beginning with 1928 the Commissioner is authorized in 
the case of two or more trades or businesses, owned or 
controlled by the same interests, to apportion, allocate or 
distribute the income or deductions between or among them 
as may be necessary in order to prevent evasion of taxes 
or clearly to reflect the income of any such trades or busi- 
nesses. (Sec. 45, Act of 1928.) Under the Act of 1926 the 
Commissioner could “consolidate the accounts” of the re- 
lated trades or businesses in order to make an accurate dis- 





































































THE NATIONAL INCOME TAX MAGAZINE 211 


tribution or apportionment of the income, deductions, or 
capital among such trades or businesses. Furthermore, un- 
der such prior law the Commissioner was required to “con- 
solidate the accounts” if requested and if it was necessary in 
order to make an accurate distribution of income and de- 
ductions among the trades or businesses. The new law 
eliminates the phrase “consolidate the accounts” and gives 
authority to the Commissioner to make the distribution or 
allocation of income and deductions, but gives the taxpayer 
no right to demand an apportionment or allocation. The 
provision is effective for 1928 and subsequent years. 


Statute of Limitations 

The general rule in the new law in regard to the time for 
assessing taxes imposed by the Act of 1928 for the years 1928 
and subsequent years is that they shall be assessed within two 
years after the return was filed, and that no proceeding in court 
without assessment for the collection of such taxes shall be 
begun after the expiration of such period. (Sec. 275 (a).) 
However, there are provisions similar to those in the Act of 
1926 in regard to the effect of a false or fraudulent return, 
waivers, the time for assessing a tax against a corporation 
which had made no return but the stockholders had included 
the income in their individual returns, the six-year period for 
collection after assessment, and other provisions. 

Section 1106 (a) of the Act of 1926 provided that the 
expiration of the statute of limitations should not only 
operate to bar the remedy but to extinguish the liability. 
This section of the Act of 1926 is repealed as of February 
26, 1926, the date of passage of the 1926 Act. (Sec. 612.) 
But there is a new provision in the new law (Sec. 607) 
which applies to any tax assessed or paid either before or 
after the enactment of the new law. Under this provision 
any tax assessed or paid after the expiration of the period 
of limitation shall be considered an overpayment and shall 
be credited or refunded to the taxpayer if a claim is filed 
within the period of limitation for filing such claim. 

In spite of the protests which were made against similar 
action when proposed in the House bill, a provision was 
inserted by the conferees and adopted, reviving the Gov- 
ernment’s right to taxes collected after the expiration of 
statute of limitations in certain cases where claims in abate- 
ment have been filed by taxpayers. It is provided (Sec. 
611) that where taxes were assessed prior to June 2, 1924, 


_ and a claim in abatement was filed and the collection of 


the tax was stayed, the payment of the tax before the enact- 
ment of the new law or within one year thereafter is not 
to be considered an overpayment under the provision dis- 
cussed in the preceding paragraph though the tax was paid 
after the expiration of the statute of limitations. This pro- 
vision prevents a taxpayer from recovering a tax in such 
cases though he was required to pay the tax after it became 
outlawed. Though a taxpayer who has not paid the tax 
and who has been sent a deficiency notice entitling him to 
appeal to the Board of Tax Appeals apparently may set ‘up 
the statute of limitations before the Board as a defense to 
the deficiency asserted, he can not recover the tax if paid. 
The taxpayer who has no right to appeal to the Board can 
be compelled to pay the tax, for he can not enjoin the col- 
lection of the tax merely because it is outlawed. The new 
provision protects the taxpayer who can successfully resist 
being compelled to pay within a year from the time the new 
Act is passed but the taxpayer who has paid the tax (or 
pays the tax within such time) even after it is outlawed 
can not recover. 


Tax Refunds and Credits 

Section 608 provides that a refund of any tax after the 
passage of the new law shall be considered erroneous if 
made after the expiration of the period of limitation for 
filing claims by the taxpayer, unless within such period a 
“claim” was filed by the taxpayer. 

It is also made clear that no refund can be made to a 
taxpayer more than two years after the disallowance of a 
claim for refund, unless suit was begun by the taxpayer 
within such period or unless within such period the tax- 
payers and the Commissioner agreed to extend the time for 
filing suit to the date of the final decision in one or more 
cases pending before the Board of Tax Appeals or the 
courts. This provision applies only in case the claim for 

(Continued on page 230) 
















































































































































































































































































What Constitutes Doing Business 
in Foreign Countries 


By MitTcHeELL B. Carroii* 


HEN an American company markets its 
goods abroad it may almost immediately 


fall into the finely spun net of the income 
tax in certain countries, while in others it may 
not be held liable unless it actually establishes 
a branch there and announces its presence 
through placing its name in large letters on the 
office door. The gamut of requirements as to what 
constitutes doing business for income tax purposes 
alone is so long and diversified that no attempt will 
be made in this article to touch upon the question 
of the tests of “doing business” with regard to 
registration of the foreign corporation or service 
of process. The criteria governing 
the residence of individuals will 
also be left undiscussed. And with 
regard to liability to the income 
tax it will be possible to treat only 
the salient points. 

In tracing the boundary line be- 
tween nonliability and liability to 
taxation on the profits of interna- 
tional transactions, it is perhaps 
logical to begin with unquestioned 
exempt sales and follow the grada- 
tion to those where the tax is un- 
doubtedly due. When American 
Products, Inc., of New York, writes 
direct to a customer in any foreign 
country offering to sell its goods on 
certain terms and the customer ac- 
cepts, the seller is regarded as trad- 
ing with the foreign country and no 
liability results. Consequently, an in- 





New Zealand Taxes Sales Through Broker 


In practically every country except New Zealand, 
the profits arising from sales made in this manner are 
exempt from the local income tax. This type of busi- 
ness is still regarded as “trading with” the country in 
question. No contract of sale is concluded until the 
offer of the customer has been accepted by American 
Products, Inc., at its New York office. The delivery 
is made direct to the customer and a draft is drawn 
on him, though possibly forwarded through a bank for 
collection. Only the broker is liable to income tax on 
the commission received. 

The New Zealand “Land and In- 
come Tax Act of 1923,” however, 
levies tax on just such transactions. 
Section 103 provides that “when any 
person in New Zealand, on behalf of 
a principal resident or carrying on 
business out of New Zealand, is in- 
strumental in procuring the purchase 
from that principal of goods or mer- 
chandise which are in New Zealand 
or are to be imported into New Zea- 
land in pursuance or in consequence 
of such purchase, whether the con- 
tract of purchase is made in New 
Zealand or elsewhere, the principal 
shall in respect of the sale by him of 
such goods or merchandise be deemed 
to be carrying on business in New 
Zealand through the agency of that 
person; and the income derived from 
such business shall be deemed to be 








ternational mail order business escapes 
taxation. This rule applies whether 
the customer is a wholesale merchant, 
dealer, distributor, or the ultimate consumer himself. 


Business Through Broker Sometimes Taxable 


It frequently happens that the American company 
has no direct contact with customers in a particular 
country, but receives occasional orders through a broker 
established there. In this connection, the term “broker” 
means an individual or firm engaging independently in 
the business of an intermediary, that is to say, bring- 
ing buyer and seller together but not concluding the 
contract in behalf of either party. The broker is not 
the exclusive representative in any sense of the foreign 
company, but is free to serve anyone. He may have 
the price list or receive regular quotations from the 
exporter, but any order given him by a prospective 
purchaser must be forwarded to American Products; 
Inc., for acceptance or rejection. 





*Chief, Section of Taxes and Corporations, Division of Commercial 
Department of Commerce. 


Laws, U. S. 


MITCHELL B. CARROLL 


derived from New Zealand, in the 
same manner and to the same extent 
as if the contract had been made in 
New Zealand, and shall be assessable for income 
tax accordingly and the agent shall make returns and 
pay tax accordingly.” 

In other words, when foreign manufacturers trans- 


act business through brokers in New Zealand, they are © 


liable to the income tax although they have no estab- 
lished agency in that country. 


England Specifically Exempts Business Through 
Brokers ’ 


Under the British Income Tax Act, 1918, Rule 
10 of the General Rules declares that a nonresident 
person should not be chargeable on profits from 
sales through a broker or general commission agent 
or an agent not being “an authorized person carry- 
ing on the regular agency of the nonresident per- 
son.” On the other hand, Rule 6 of the General 
Rules declares that a nonresident person is taxable 
on profits arising through any factorship, agency, 
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receivership, branch or management, and shall be 
chargeable in the name of such representative. 

In deciding cases in which brokers had done acts 
for foreign firms outside their normal duties and had 
thus entered into the scope of agency in the strict legal 
sense, the Courts engaged in such fine reasoning and 
cut so close to the line of liability that the large entrepot 
trade of Great Britain was considered to be threatened. 
Firms that had been established as independent brokers 
but that had, through long dealings, been given certain 
exceptional powers such as depositing the proceeds of 
sales in their own bank account subject to instructions 
from the foreign seller, were held to be agents and an 
assessment against the foreign company was made in 
their name. There being no precise definition of the 
duties of a broker, the foreign shipper was not sure 
whether his dealings through an English broker were 
going to entail liability for him. 

In order to clarify the situation, a provision was in- 
serted in section 17 of the Finance Act, 1925, which 
specifically exempts from the British income tax the 
profits derived by a nonresident firm from sales made 
even regularly through a bona fide broker or commis- 
sion agent in the ordinary course of his business as 
such, and at the customary rate of remuneration. 

Soliciting Orders Taxable in Canada 

As a rule, a foreign corporation that sends a travel- 
ing salesman into a particular country to solicit a few 
orders and depart is not taxed. The Canadian Income 
Tax Act, 1917, as amended, is apparently broad enough 
to cover even such transactions, section 3 (3) (b) pro- 
viding that any nonresident person “soliciting orders 
or offering anything for sale in Canada through an 
agent or employee,” no matter where the contract is 
completed, shall be deemed to be carrying on business 
in Canada and to earn a proportionate part of the 
income derived therefrom in Canada. The authorities 
are to have full discretion as to the manner of deter- 
mining such proportionate part. 

It seems that the term “agent” is employed above 
in the strict legal sense, and that business done through 
an independent broker or commission agent is not with- 
in the scope of the provision, but the determination of 
what constitutes an “agent” will ordinarily depend upon 
the facts of the particular case. If a salaried employee 
of American Products, Inc., should be sent on itinerary 
through Canada to offer its goods to customers and 
solicit orders, evidently the company itself would, at 
least technically, become liable to tax. 

British Test of Doing Business Through Agent 

As has been pointed out, trade carried on with 
England through a bona fide broker or commission 
agent is specifically exempt, while that carried on within 
England through an agent in the strict sense is taxable. 
The principle is simple in itself but its application to 
particular cases has led to a great deal of jurisprudence 
from which it is impossible to disengage any general 
definition of an agent. 

“The question whether trade is exercised in the 
United Kingdom is a question of fact, and. it is un- 
desirable to attempt to lay down any exhaustive test 
of what constitutes such an exercise of trade,” stated 
Viscount Cave, Lord Chancellor, when the case of 
Maclaine and Co. v. Eccott was brought before the 
House of Lords, February, 1926. (10 Tax Cases at 
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p. 574, K. B. D., 131 L. T. 601, C. A., 132 L, T. 173, 
and H. L. (1926) A. C. 424.) He considered it to be 
taken as established that in the case of a merchant’s 
business, the primary object of which is to sell goods 
at a profit, the trade is carried on at the place where 
the contracts are made. 

The place where the contract of sale is made is the 
crucial question, he continued, although in certain cir- 
cumstances the place where the payment is made or 
where the goods are delivered may be material con- 
siderations. Statements to this effect have been made 
in a number of decisions. 

In this case, a Java firm of general merchants and 
commission agents sold East Indian produce in the 
United Kingdom through a London firm of general 
merchants and commission agents. The Java firm was 
held to be exercising a trade in the United Kingdom 
because the contracts were made there, when the Lon- 
don firm received and stored goods from the Java firm, 
delivered them to purchasers and received payment 
therefor; and accounted, after deduction of expense 
and commission, for the proceeds to the Java firm, who 
in turn, after deduction of their expenses and commis- 
sion, accounted to the original consignors of the goods. 

The Java firm was held liable on the same grounds 
under the following sets of facts: (1) The Java firm. 
purchased goods from planters and consigned them to 
the London firm, who sold the goods in London, on 
commission, usually through brokers, and accounted for 
the money received, less expenses, to the Java firm; 
(2) The London firm, purporting to act as agents of 
the Java firm and subject to the control of the latter 
in regard to prices, sold on commission, sometimes 
through brokers, goods purchased or to be purchased 
by the Java firm; who consigned the goods direct to 
the purchasers, whether in the United Kingdom or 
elsewhere, shipping them sometimes c.i.f. and sometimes 
f.o.b. The purchasers effected payment by providing 
a credit with a London bank upon which the Java firm 
drew. 

In view of this test of where the contract is made, 
one might arrive at the general conclusion that if 
American Products, Inc., has an “agent” in England 
who is not a bona fide commission agent but who in fact 
concludes contracts for his principal, then the company 
is likely to be assessed to income tax in the name of the 
agent. Even where the agent forwards the orders to 
New York for acceptance, the fact that he is constantly 
drumming up business for the company together with 
other circumstances may be sufficient to entail liability. 
Such circumstances may be the maintenance of a stock 
in England from which the accepted orders are filled, 
billing the goods in England on the company’s invoices, 
use of the company’s letterheads, and deposit of money 
collected by the agent in an account belonging to the 
principal. As stated by the Lord Chancellor, however, 
the question of liability is one of fact and it is impos- 
sible to foresee what action will be taken by the in- 
spector of the particular district and the courts where 
the assessment is appealed. 


Germany Taxes Business Through Permanent 
Representative 
Liability to the German income tax may be en- 
countered if the foreign firm has in Germany a 
permanent representative (standiger Vertreter). No 
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exhaustive definition of this term has been made for 
general application, although it apparently does not in- 
clude, for the time being, at least, the registered com- 
mission agent or broker who is not in a position to be 
regarded as an employee (Angestellte) of the foreign 
firm. 

In a decision of the Reichsfinanzhof of March 4, 
1927 (IB 1/27) it was held that an employee of a 
foreign firm could be a permanent representative al- 
though he was not domiciled in Germany and only so- 
journed there occasionally. The test is not where a 
person resides but where he performs his services. In 
the particular case, the representative had served the 
company in Germany from 1924, his activities extend- 
ing over various cities and not requiring his presence 
long in any one place. He was held to be, neverthe- 
less, a “representative appointed within the country.” 

Agency Crucial Point in Fixing Liability 

Direct sales, sales through independent brokers and 
commission agents, sales through authorized agents and 
permanent representatives—the scale of liability, color- 
less at first, takes on varying but increasingly deeper 
shades of liability, until unquestioned liability is reached 
because of the existence of a registered permanent es- 
tablishment. The establishment is the test employed in 
most of the Continental countries, and in general it 
covers a factory, assembling plant, warehouse, sales 
office, administrative office, a branch, or any place where 
a company carries on business with its own name on 
the door or window. 

The test seems simple because of its apparent con- 
creteness—a place of business within four walls, oper- 
ating under the name of the foreign company. But 
“establishment” is interpreted as also including, under 
the law of Spain and other countries, a local represen- 
tative authorized to contract in the name of and for 
the account of a foreign principal. It is in determining 
the question of whether a local “agent”—using the term 
in the general business sense—is acting for his own 
account or that of a foreign principal that many of the 
difficulties in international tax law arise. 


Belgium Defines “Etablissement” 

Foreign firms having an “etablissement” of any kind 
in Belgium are liable to the taxe professionnelle, and, 
according to a recent declaration made by the author 
of the tax law in the Chamber of Deputies, the words 
“seats of operation, branches, or agencies are sufficient 
to interpret the expression establishments of any nature 
and to indicate its meaning.” In applying this test, tax 
was levied on a foreign company which had in Belgium 
an office for the purpose of purchasing material, set- 
tling accounts, liquidating drafts payable in Belgium, 
and engaging employees for establishments in other 
countries. In another instance, a foreign company was 
held liable because of having in Belgium a private 
bonded warehouse for the storing of merchandise and 
a forwarding office, although the person in charge 
neither made nor accepted offers, nor wrote invoices 
nor madé collections. 

A foreign company may also be deemed to have an es- 
tablishment in Belgium if its name appears on the let- 
terhead of the agent or is used in his letters, in book- 
keeping, advertising, on a sign or notice, or in any 
other manner, and it is immaterial whether the agent 
is in possession of a consigned stock. 





June, 1928 









France Levies Dividend Tax Also If Establishment 

While the concept of establishment is substan- 
tially the same in France as in Belgium, there is 
levied, in addition to the commercial profits tax 
on the earnings of the establishment, a dividend tax 
on that portion of the dividends declared by the 
foreign company in its home state which is attributable 
to be business done in France. 

Liability to the dividend tax arises when a foreign 
company circulates its securities in France or exploits 
property in France, and the tax due is based on pro- 
portion of assets in France to total assets, known as 
the quotité imposable. Recently, the authorities have 
taken the stand that the ownership by a foreign cor- 
poration of the majority of shares in a subsidiary com- 
pany organized under French law is sufficient to con- 
stitute liability to this tax, but this move is being 
strongly contested. 

The maintenance of a buying office in France by the 
employee of a foreign company has recently been held 
taxable, the presumed profits being the difference be- 
tween the salary paid the employee and the commis- 
sions that would have been paid to a French commis- 
sion agent. 


German Concept of “Betriebstatte” 

Besides taxing profits made in Germany through a 
permanent representative, the Reich also levies on in- 
come derived by a foreign company through the 
maintenance in Germany of an establishment (Betrieb- 
statte), which has been defined as any fixed local place 
of business or establishment serving for the purpose of 
the carrying on of a permanent trade. In a recent case, 
a Swiss company had for years been maintaining a stock 
of tobacco in a special room of a public warehouse. 
There was no lease contract with the Customs Office, 
but storage charges were paid on removal of the goods. 
The stock was kept in the name of another firm, and 
was taken care of by one of the latter’s employees whose 
salary, however, was repaid by the Swiss Company. 
The local firm transmitted to the customers’ bills made 
out in Switzerland, and the payment was in general 
made direct to the foreign company. Customers could 
examine the stock but the contracts of sale were con- 
cluded in Switzerland. One of the Swiss company’s 
own employees, who was held to be a permanent repre- 
sentative as described above, made frequent trips to 
examine this and other stocks and take care of relative 
matters. The Reichsfinanzhof held that although the 
storeroom was not externally known as the business 
establishment of the Swiss company, the facts justified 
its being regarded as a Betriebstatte. (Decision of 
March 4, 1927—1B 1/27. 


Doing Business a Question of Fact 
It is evident from the preceding survey, that it is 
impossible to lay down any general rules regarding lia- 
bility to foreign taxes when business is done through 
an intermediary. Direct sales made by an American 
firm from this country to a dealer or distributor in a 
foreign country who retails the goods in the local mar- 


ket, or direct to a customer himself, are everywhere 


exempt, but if orders are merely solicited by an em- 

ployee in Canada, or obtained through any person in 

New Zealand, liability arises. While the bona fide 

broker or commission agent are exempt in Great Britain 
(Continued on page 233) 
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Finality of Determinations of the 
Commissioner of Internal Revenue 


By Roswe.i F. MaciLi* 


EVERAL recent cases have brought sharply be- 
“5 fore the courts the question of the extent of their 

power to review findings* and regulations? of the 
Commissioner of Internal Revenue. In addition, the 
related question of the power of a Commissioner to 
review the findings of his predecessor 
in office has been extensively pre- 
sented. Since an authoritative 
judicial determination of these prob- 
lems is therefore assured, there would 
be little occasion perhaps for a dis- 
cussion of them, were it not for the 
facts that the scope of judicial review, 
to some extent at least, turns upon the 
wordings of various statutes, and that 
these statutes are in something of a 
state of flux.* It may be worth while, 
then, to consider the powers expressly 
granted by the revenue acts to the 
Commissioner; the scope of the re- 
view which Congress has provided 
for; the nature of the powers of re- 
view which have in fact been exer- 
cised; and finally to summarize the 
virtues and vices of the scheme of 
review as it operates in practice.® 


At the outset, it will make for clar- 
ity to enumerate the different types 
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of grants of power by Congress to the Commissioner. 
Whether or not there has been any conscious attempt 
by Congress to delimit or expand these powers by the 
different types of terms used, it is doubtless important 
to distinguish the different phrases, since the scope of 
the judicial review may turn on the 
wording of the statute.® 

(1) In the first place, the Commis- 
sioner is granted a series of general 
powers in the administration of the 
Federal tax laws. The Revised Stat- 
utes confer upon him a_ general 
authority and duty to assess taxes, 
where such taxes have not been duly 
paid.? On the other hand, the Com- 
missioner is authorized to refund 
taxes erroneously assessed and col- 
lected. Again, in each revenue law, 
the Commissioner is customarily au- 
thorized to make rules and regula- 
tions.” Under this authority, he has, 
in succeeding Treasury Regulations, 
issued a rather full statement of his 
interpretation of the act, and of his 
methods for its enforcement. In 
addition to this general authority, the 
act provides in a number of sections 
that certain acts shall be done, income 
be returned, or deductions allowed, 








*Professor of Law, School of Law, Columbia University, N. Y. 
Article published by courtesy of the Columbia Law Review. 


1Among others, see Blair v. Oesterlein Machine Co., 48 Sup. 
Ct. 87 (U. S. 1927) holding that the Board of Tax Appeals has 
power to review the determinations of the Commissioner under 
the special assessment provisions (§§ 327 and 328 of the Rev. 
Act of 1918); Wickwire v. Reinecke, 48 Sup. Ct. 43 (U. S. 
1927), holding that the finding of the Commissioner that a par- 
ticular transfer was in contemplation of death under § 402 (c) 
of the Rev. Act of 1918 was not conclusive, but only prima facie 
correct. 


In U. 8. v. Detroit Steel Products Co., 20 F. (2d) 675 (B. D. 
Mich. 1927), a district court held that taxes refunded by the 
Commissioner could not be recovered by the United States, the 
determination by the Commissioner being final and conclusive 
unless impeached for fraud or mistake. Of. U. 8S. v. Kelley, 24 
F. (2d) 234 (S. D. Cal. 1927), in which the court allowed a 
recovery by the United States of a portion of an estate tax 
refunded because of an error of law by the Commissioner. 


2See Appeal of B. B. Todd, Inc., 1 B. T. A. 762 (1925); tf. 
Birken et al. v. Commr., 5 B. T. A. 402 (1926). 


3Dodge et al. v. Commr., Docket No. 4640, now pending before 
the Board of Tax Appeals. [This article was written and put in 
type before the decision appeared.] In Kales v. Woodworth, as 
reported in Corp. Trust Co. Fed. Tax Service 1927, par. 4997 
(H. D. Mich. 1927) Judge Dawkins instructed the jury that a 
finding by Commr. Roper of the March 1, 1913, value of Ford 
Motor Co. stock could not be set aside by Commr. Blair “in the 
absence of any newly discovered material evidence, any claim of 
fraud, concealment or mistake in mathematical calculation.” He 
further held that the government was estopped from making any 
further assessment on account of the manner in which Commr. 
Roper had exercised his authority. 


4Right different federal revenue acts have been passed since 
the adoption of the income tax amendment in 1913. Another is 
now in process of passage. The administrative provisions of 
these acts seem to be the ones most frequently altered, as well 
4s the ones most susceptible of improvement. 


5This discussion will be limited to a consideration of the review 
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of decisions of the Commissioner of Internal Revenue. More gen- 
eral discussions are contained in Dickinson, Administrative Jus- 
tice and the Supremacy of Law (1927); Albertsworth, Judicial 
Review of Administrative Action by the Federal Supreme Court, 


(1921) 35 Harv. L. Rev. 127; Pillsbury, Administrative Tribunals, 
(1923) 36 Harv. L. Rev. 405. 


6For convenience, the Revenue Act of 1926, in force at the 
time this article is written, has been used as a text. Similar 
provisions appear, with some exceptions and qualifications, .in 
the earlier acts, and in the proposed Revenue Act of 1928. The 
section numbers in the four previous acts roughly correspond; 


 / gunataas in the 1928 bill are numbered on a radically different 
asis. 


7™*The Commissioner of Internal Revenue shall make the in- 
quiries, determinations, and assessments of all taxes and penal- 
ties imposed by this title, or accruing under any former internal 
revenue law, where such taxes have not been duly paid by 
stamp at the time and in the manner provided by law. . oe 
U. S. C. Title 26, § 102. 


8“Except as otherwise provided in sections 284 and 319 of the 
Revenue Act of 1926, the Commissioner of Internal Revenue, 
subject to regulations prescribed by the Secretary of the Treas- 
ury, is authorized to remit, refund, and pay back all taxes 
erroneously or illegally assessed or collected, all penalties col- 
lected without authority, and all taxes that appear to be un- 
justly assessed or excessive in amount, or in any manner wrong- 
fully collected; . . .” §1111, Rev. Act of 1926. 


9“The Commissioner, with the approval of the Secretary, shall 
prescribe and publish all needful rules and regulations for the en- 
forcement of this Act.”” § 1101, Rev. Act of 1926. 


10The current regulations on the income tax law is Regula- 
tions 69. 


Regulations are issued by the Commissioner with the approval 
of the Secretary. The Commissioner also issues many rulings, 
which embody an application of the law and regulations to 4a 
particular set of facts. Although many of these rulings are 
published, they are not formally approved by the Secretary of 
the Treasury, and hence do not have the force or finality of a 
Treasury Regulation. ‘See announcement on the cover of the 
Cumulative Bulletins, in which such rulings are published. 
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“under rules and regulations to be prescribed by the 
Commissioner with the approval of the Secretary.” 

(2) In a few sections, computations are to be made 
“in accordance with such method as in the opinion of 
the Commissioner does clearly reflect the income” ;%” 
inventories are required “whenever in the opinion of 
the Commissioner the use of inventories is necessary.’’?* 
Similarly “if the Commissioner believes that the assess- 
ment or collection of a deficiency will be jeopardized 
by delay, he shall immediately assess such deficiency.’’** 

(3) In a number of sections, action is to be taken 
“in the discretion of the Commissioner.’ In a num- 
ber of other cases, such bonds, for example, are to be 
given as the Commissioner “may require,” or the Com- 
missioner at the request of the taxpayer, “may extend 
the time for payment.’’® 

(4) Other acts are to be performed “with the ap- 
proval of the Commissioner,’ as, for example, the 
computation of net income, after a change in account- 
ing period from calendar year to fiscal year, or. vice 
versa.” 

(5) Still another type of provision is that which 
gives the Commissioner (with the approval of the Sec- 
retary) “full power to determine,” e.g., from the ac- 
cumulated profits of what year or years dividends were 
paid.** 

(6) In many cases, a showing is to be made “to the 
satisfaction of the Commissioner.”’® Thus, “if, for 
any taxable year, it appears upon the production of evi- 
dence satisfactory to the Commissioner that any tax- 
payer has sustained a net loss,” the amount is to be 
allowed as a deduction under prescribed conditions.”° 

(7) Findings by the Commissioner are expressly 
provided for in some instances. In the case of prop- 
erty acquired by gift after December 31, 1920, if it 
is impossible to ascertain the cost or other basis of the 
property to the donor, “the basis shall be the fair mar- 
ket value of such property as found by the Commis- 
sioner.”** In Section 285(a), provision is made for 
immediate collection of the tax in certain cases. In 
court proceedings to enforce such payment “the finding 
of the Commissioner, made as herein provided, whether 
made after notice to the taxpayer or not, shall be for 
all purposes presumptive evidence of the taxpayer’s 
design.” Again in the so-called “special assessment” 
provisions,”* which have recently been the subject of 
thorough discussion by the Supreme Court,”* “where 
the Commissioner is unable to determine” invested cap- 
ital, and where “the Commissioner finds and so declares 
of record that the tax . . . would work upon the corpo- 
ration an exceptional hardship,” he is authorized to 
impose as the tax the average tax paid by representative 
corporations. 





11See, among others, the following provisions of the Rev. Act 

of 1926: §§ 200 (a), 204 (a) (9), 206 (b) and (g), 208 (e), 

209 (c), 212 (d), 213 (b) (7), 214 (a) (8), 214 (a) (9), 

214 (a) (10), 214 (a) (11), 214 (b), 217 (e), 226 (b) and 

so): ast (a), 234 (a) (8), 234 (b), 240 (a), 256, 257 (a), 259, 
c 


12§ 212 (b); cf. § 221 (a). 
18§ 205. 

14§ 279 (a). 

-3§ 214 (a) (7); 217 (g) (2); 234 (a) (5); 285 (a). 

16§§ 214 (a) (11); 222 (b); 238 (b); 270 (c) (1); 274 (kk); 
285 (d); cf. §§ 254, 255. 

17§§ 212 (c) ; 226 (a). 

18§ 238 (e). 

19§§ 217 (a) (1); 217 (a) (2); 222 (da); 234 (a) (6). 

20§ 206 (b). 

21§ 204 (a) (2). 

22§§ 327 and 328 of the Rev. Acts of 1918 and 1921. 
28See Blair v. Oesterlein Machine Co., supra note 1. 
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(8) Finally, in several cases, information is to be 
supplied to the Treasury “in such form as the Com- 
missioner may require.’”’** 

This outline is by no means an exhaustive catalog 
of all the powers conferred by the Act on the Com- 
missioner. No account has so far been taken, for 
example, of the large number of powers, which are 
not expressly conferred upon the Commissioner, but 
which he must necessarily exercise by virtue of his 
position as an enforcing official. For example, prop- 
erty transferred in contemplation of death must be 
included as a part of a decedent’s gross estate for 
estate tax purposes.”> Obviously, the Commissioner 
must frequently determine whether a particular trans- 
fer has been made in contemplation of death, although 
this power is not specifically given him; and the scope 
of judicial review in these cases will be considered 
below. The outline given is sufficient, however, to 
indicate the variety of the phrasing of the statutory 
grants of power; and to afford a basis for this discus- 
sion of the scope of each power, and the judicial dif- 
ferentiation between them. 

II 


A discussion of the powers of successive Commis- 
sioners to review the determinations of their predeces- 
sors should logically precede a discussion of the re- 
viewing powers of courts. 

A Commissioner may seek to exercise a power to 
review the determinations of his predecessor in at 
least three somewhat distinct ways: (1) he may wish 
to overturn a predecessor’s ruling construing the law 
as applied to a particular case; (2) he may wish to 
amend or reverse a Treasury Regulation; (3) or he 
may wish to revise a finding of fact. Each of these 
sorts of review will be considered separately. 

(1) The income tax provisions of the 1918 law 
allowed as a deduction to an estate “any part of the 
gross income which, pursuant to the terms of the will 
or deed creating the trust, is during the taxable year 
paid to . . . any corporation organized and operated 
exclusively for ... charitable or educational purposes.” 
A testator made bequests to Western Reserve Uni- 
versity and Lakeside Hospital. The executor, in the 
estate’s income tax return for 1918, deducted from gross 
income payments made to these two beneficiaries. The 
Commissioner (Roper) disallowed the deductions and 
in 1920, assessed an additional tax. In 1921, Acting 
Commissioner West abated this additional tax appar- 
ently on the ground that the deduction was allowable. 
In 1924, the additional tax was assessed by Commis- 
sioner Blair; and in 1925, another claim for abatement 
was rejected. The taxpayer thereupon filed a petition 
with the Board of Tax Appeals, asserting, among other 
contentions, that Commissioner Blair could not recon- 
sider and reverse the decision of his predecessor in 
office. 

The rulings rather clearly involved a construction 
of the law, rather than the determination of any ques- 
tion of fact. Since it is the duty of the Commissioner 
to determine the taxpayer’s true tax liability, it is 

248§ 213 (b) (4); 217 (g). Cf. § 257 (e) directing the Com- 
missioner to cause to be prepared and made available for public 
inspection lists of the names and addresses of persons making 
income tax returns “in such manner as he may determine” in 
the collectors’ offices, and “in such other places as he may deter- 


mine. 
25See § 302 (c) of the Rev. Act of 1926. 
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difficult to see any legal objection, whatever the prac- 
tical or policy considerations may be, to a reversal of 
a prior Commissioner’s interpretation of the law which 
the present incumbent concludes is erroneous. More- 
over, several statutory provisions afford a considerable 
basis for an inference that a particular determination 
by a Commissioner is not conclusive upon his suc- 
cessors. Thus, Section 1106 provides for an agree- 
ment in writing between the Commissioner and the 
taxpayer which shall be final and conclusive, in the 
absence of fraud, misfeasance or material misrepresen- 
tion of fact. The inference that if such a final agree- 
ment has not been made, the case might be reopened 
is supported by the Committee Report which advocated 
its adoption.2® Section 1107 provides that in the 
absence of fraud or mistake, the findings of fact and 
the decision of the Commissioner upon any claim shall 
not be subject to review by any other administrative or 
accounting officer except the Board of Tax Appeals. 
The definition of a deficiency contained in Section 273 
clearly contemplates the possibility of previous deter- 
minations.?” In the absence, then, of statutory restric- 
tions upon redeterminations,”* it would seem that the 
Commissioner’s duty to collect taxes due would compel 
him to reverse a prior ruling of law in a particular 
case, if he concluded it was an erroneous interpretation. 

There are, however, a number of opinions of Attor- 
neys General, as well as some decisions, indicating that 
an administrative officer may not reverse the action of 
his predecessor, even for an erroneous construction of 
the law.*® None of these opinions or decisions has 
been made since the adoption of the recent series of 
revenue acts, and only one of them involves a deter- 
mination of tax liability. Several are decided upon the 
ground that Congress had conferred the power to 
determine a claim upon a particular individual ; thereby 
inferentially at least precluding a review by his suc- 
cessor.*° In others, interests in patents or land had 
been vested by the act of the former administrative 





26Report of Committee on Finance on the Revenue Bill of 1921 
(Report No. 275, 67th Cong., Ist Sess.) p. 31: “Under the 
present method of procedure a taxpayer never knows when he 
is through, as a tax case may be opened at any time because of 
a change in ruling by the Treasury Department. It is believed 
that this provision will tend to promote expedition in the han- 
dling of tax cases and certainty in tax adjustment.” 

27The section reads: “Sec. 273. As used in this title in respect 
of a tax imposed by this title the term “deficiency’’ means— 

(1) The amount by which the tax imposed by this title ex- 
ceeds the amount shown as the tax by the taxpayer upon his 
return; but the amount so shown on the return shall first be 
increased by the amounts previously assessed (or collected with- 
out assessment) as a deficiency, and decreased by the amounts 
Previously abated, credited, refunded, or otherwise repaid in 
respect of such tax; or 

(2) If no amount is shown as the tax by the taxpayer upon 
his return, or if no return is made by the taxpayer, then the 
amount by which the tax exceeds the amounts previously 
assessed (or collected without assessment) as a deficiency; but 
such amounts previously assessed, or collected without assesgs- 
ment, shall first be decreased by the amounts previously abated, 
credited, refunded, or otherwise repaid in respect of such tax.” 

See, however, § 274 (f) infra note 53. 

28Examples of such restrictions are § 1106 referred to above, 
and § 274 (f) forbidding the determination of an additional de- 
ficiency for a particular taxable year, if the taxpayer has already 
appealed to the Board of Tax Appeals. 

29See 2 Op. Atty. Gen. 8; 2 ibid. 463; 5 ibid. 28; 9 ibid. 100; 
12 ibid. 169, 355; 13 ibid. 33; 14 ibid. 275. In many of these 
opinions, the Attorney General seems rather to be advising the 
administrative officer as to what he should do as a matter of 
policy, than as to what he legally could do. See also U. S. v. 
Bank of the Metropolis, 15 Pet. 377, 400 (U. S. 1841); Wad- 
dell, Exra., v. U. 8., 25 Ct. Cl. 323 (U. S. 1890); Jackson v. 
U. 8., 19 Ct. Cl. 504 (U. S. 1884); Lavalette v. U. 8., 1 Ct. Cl. 
147 (U. S. 1864); Ex parte Larowe, Fed. Cas. No. 8093 (1860) ; 
Ex parte Simpson, Fed. Cas. No. 12878 (1861); Hmblen v. Lin- 
coln Land Co., 102 Fed. 559 (C. C. A. 8th, 1900). 

8012 Op. Atty. Gen. 169, 355: Of. Emblen v. Lincoln Land (Oo., 
and Lavalette v. U. 8., supra note 29. . 
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officer.** More important, underlying nearly all the 
opinions and decisions is the fact that there was no 
statute of limitations to prevent an indefinite succession 
of reopenings and reviews of these claims by adminis- 
trative officers, should such reviews be permissible. 
The policy argument runs strongly through the opin- 
ions. At the present time, in the case of federal taxes, 
a relatively short period of limitations upon assess- 
ments and collection largely obviates this particular 
ground.* 

On sheer technical grounds, it is hard to see why 
the Commissioner should have to adhere to his pred- 
ecessor’s interpretation of the law which he believes 
to be wholly erroneous in the absence of some specific 
statutory provision conferring upon such predecessors 
exclusive power to make the interpretation. It is not 
likely that a court will lend its sanction to an erroneous 
administrative construction, even though long con- 
tinued.** To hold that an earlier Commissioner’s ruling 
on the law is binding on his successor means, in prac- 
tical effect, that the Government invariably loses by 
such errors, since the Government cannot contest in 
the courts errors operating unfavorably to it, while the 
taxpayer can and will normally contest in the courts 
errors operating to his disadvantage. The general 
statutory provisions stated above in paragraph 1 of 
Part I indicate rather clearly that Congress did not 
intend to prejudice the revenues in this way, but rather 
intended the Commissioner to have the power to cor- 
rect his predecessor’s errors as well as his own. At 
any rate, the Commissioner has acted upon his interpre- 
tation, and the Board of Tax Appeals has supported 
the Treasury in its position.** 4 fortiori, a Commis- 
sioner may reverse.his own erroneous interpretation 
of the law.* Under paragraph 3 below, the policy 
arguments will be further considered. 





3122 parte Larowe, Ex parte Simpson, and Emblen v. Lincoln 
Land Co., supra note 29. 

82See §§ 277 and 278; § 1113 of the Rev. Act of 1926. In gen- 
eral, unless waivers are filed, assessment must be made within 
3 to 5 years after the date the return was filed; proceedings for 
collection must be taken within periods which have varied with 
the different acts from 5 years after the return was filed to 6 
years after the date of the assessment. The old argument can- 
not, however, be wholly dismissed, for, by procuring waivers from 
the taxpayer, the Commissioner may keep a tax case open for 
many years. The Report of the Joint Committee on Internal 
Revenue Taxation (1927), Vol. 3, p. 10, shows that as of October 
14, 1927, 512 returns for 1917 remained to be audited, 736 for 
1918, 1,035 for 1919, and 1,615 for 1920. . 

33This is discussed below, p 219. A later article will be devoted 
to a study in detail of the review of the Commissioner’s decisions 
by the Board of Tax Appeals and the courts. 

34See I. T. 1966, C. B. III—1, p. 215; Appeal of Estate of 
Tyler, 9 B. T. A. 255 (1927); to the same effect is Appeal of 
‘Yoko-hama Ki Ito Kwaisha, Ltd., 5 B. T. A. 1248 (1927). See 
also Appeal of Warner Sugar Ref. Co., 4 B. T. A. 5 (1926); and 
Appeal of Mather Paper Oo., 3 B. T. A. 1 (1925), to the effect 
that a ruling by one Commissioner that corporations were 
affiliated in 1919 is not binding upon his successor as to 1920. 
. Penrose v. Skinner, 298 Fed. 335 (1923) discussed infra 


. 219. 

35Appeal of Dallas Brass & Copper Co., 3 B. T. A. 856 (1926); 
Appeal of Masajiro Furuya, 4 B. T. A. 357 (1926); Appeal of 
First Nat. Bank of Plattsburg, Mo., 4 B. T. A. 478 (1926) ; Appeal 
of Nazareth Cement Co., 4 B. T. A. 1121 (1926). 

U. &. v. Detroit Steel Prod. Co., 20 F. (2d) 675, (S. D. Mich. 
1927) is contra. There Commr. Blair in September, 1923, hav- 
ing ruled that leaf springs were not subject to the sales tax on 
automobile parts, allowed a claim for refund to the defendant. 
It was paid in October, 1923. In December, 1923, Commr. Blair 
ruled that leaf springs used on automobiles are taxable as auto- 
mobile parts, and later demanded repayment of the refund. Upon 
defendant’s refusal, suit was brought. The court held that § 3220 
R. S., a general authorization to refund taxes illegally collected, 
gave a discretionary power to the Commissioner, which, once 
exercised, was final and conclusive unless impeached for fraud 
or mistake. But there appears to be nothing in the general terms 
of the section which confers finality upon a particular deter- 
mination; if the section confers a discretionary power (which 
may be doubted) why may not the Commissioner in a further 
exercise of his discretion, change his previous action in the 
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The argument so far has proceeded from the premise 
that Congress, by its general delegations of power, 
directed the Commissioner to ascertain and enforce the 
correct tax liability, irrespective of the erroneous in- 
terpretations of the law by his predecessors. The next 
question is whether Congress has, by its specific grants 
of powers in such particular instances as those 
enumerated in paragraphs 2-8 of Part I, restricted 
particular determinations to particular Commissioners. 

These powers specifically granted to the Commis- 
sioner seem to involve either the determination of a 
question of fact, or of a mixture of fact and law. No 
one of them seems to involve a pure question of 
interpretation of the law. Consequently, it may be 
prudent to defer discussion of these specific statutory 
grants of power to the third subdivision below, in 
which is considered the reversal by one Commissioner 
of his predecessor’s determinations of fact. 

(2) Suppose the reversal is of a provision in the 
Treasury Regulations, affecting not one case alone but 
many. These regulations, as is well-known, are quite 
exhaustive in their interpretation of the laws; their 
provisions are by no means confined to administrative 
requirements as to forms and methods for assessment 
and collection. The change may, of course, be re- 
quired by an amendment of the law itself, or by an 
authoritative court decision. But suppose it is the 
result merely of a change of heart within the Treasury 
itself. 

The statute contains a strong inference that changes 
in regulations by succeeding Commissioners are per- 
missible. Section 1108 provides: 

In case a regulation or Treasury decision relating to the 

internal revenue laws, made by the Commissioner or the 
Secretary, or by the Commissioner with the approval of the 
Secretary, is reversed by a subsequent regulation or Treas- 
ury decision, and such reversal is not immediately occa- 
sioned or required by a decision of a court of competent 
jurisdiction, such subsequent regulation or Treasury de- 
cision may, in the discretion of the Commissioner, with the 
approval of the Secretary, be applied without retroactive 
effect. 
The section seems clearly to recognize that such 
changes in regulations are being made, and impliedly 
authorizes the Commissioner to give them retroactive 
effect. If they can be given such effect, may not the 
changed regulation be applied to cases which are still 
open, a fortiori? 

Section 1108 does not distinguish different types of 
regulations—whether interpretative, or administrative ; 
whether they are mere rules for the internal adminis- 
tration of the Department, whether they provide forms 
and methods taxpayers are to follow, or whether they 
are official interpretations of the statute.** So far as 
the internal administration of the Bureau is concerned, 
neither of the statutory sections authorizing regulations 
contains any express restriction upon amendments by 





case? See Albertsworth, op. cit. supra note 5, at p. 136, and 
eases cited. But the Commissioner’s authority is to “refund 
. . . taxes .. . erroneously or illegally assessed or collected.” 
If, as a matter of law, these leaf springs were taxable, then 
was not the refund without statutory authoriy, and was not the 
Commissioner under a statutory duty, under § 3182 R. S., quoted 
supra note 7, to collect the tax actually due? See also comment 
in 37 Yale L. J. 255 (1927) apparently mildly disapproving. 

See U. 8. v. Kelley, supra note 1 in accord with the view taken 
in the text. 

386For a discussion of the different types of Regulations, and 
the character of review to which each should be subject, see 
Patten, Judicial Review of Treasury Regulations, (1926) 4 Na- 
TIONAL INCOME TAX MAGAZINE 373, 423, (1927) 5 ibid. 16. 
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succeeding Commissioners.** In the absence of restric- 
tion, it would seem to be almost a commonplace that 
changes deemed necessary in the interests of efficient 
administration are authorized. Much the same con- 
siderations apply to forms and methods taxpayers are 
to follow. A requirement as‘to methods may, however, 
involve an interpretation of the law, (as, for example, 
the method for determining a reasonable allowance 
for depletion.) The power to make changes in the 
interpretation of the law is apparently the one most 
likely to be questioned ; it deserves, then, further dis- 
cussion. 

On the one hand, it can be said that, as in the case 
of interpretative rulings, the Commissioner is under a 
duty to collect taxes which are due, and that a previous 
erroneous interpretation of the statute, either by him- 
self or his predecessor, is no bar to him, or protection 
to the taxpayer. If the Commissioner can reverse a 
ruling applicable to any one case, why may he not 
reverse a regualtion applicable to several cases? More- 
over, is it not wise policy to permit flexibility in the 
regulations, since a proper interpretation of the law 
may come about mainly through increased experience 
in its application? 

On the other hand, the regulation, though interpreta- 
tive of the law, may, for a number of years, have been 
accepted on all sides as correct. Further, the con- 
gressional passion for the passage of a new revenue 
law every two or three years** may have resulted in 
a reenactment of the section of the law, after the 
publication of the Treasury’s interpretation, with an 
arguable presumptive acceptance by Congress of that 
interpretation as sound. Does this habit and repute 
of sound interpretation prevent a modification, not 
required by a change in the law or a decision of the 
Supreme Court? 

On the face of the record, the cases appear to be 
in some confusion. It should be noted at the outset 
that the Supreme Court does not seem to have passed 
upon the precise point, although it has passed upon 
similar cases of regulations by other executive depart- 
ments. On the one hand, the Supreme Court (per Mr. 
Justice Brown) said :*° 


We think the contemporaneous construction thus given 
by the executive department of the government, and con- 
tinued for nine years through six different administrations 
of that department;—a construction which, though incon- 
sistent with the literalism of the Act, certainly consorts 
with the equities of the case,—should be considered as de- 
cisive in this suit. 


Four years later, the Supreme Court (speaking again 
through Mr. Justice Brown) distinguished its earlier 
opinion, and used this language.*° 

Contemporaneous construction is a rule of interpretation, 
but it is not an absolute one. It does not preclude an in- 
quiry by the courts as to the original correctness of such 
construction. A custom of the Department, however long 
continued by successive officers, must yield to the positive 
language of the statute. 
So far as one can determine from the decisions, this 
latter quotation indicates what the Supreme Court 





87See U. S. C., Tit. 5, § 22; Tit. 26, § 144. 

88Since the original income tax law of 1913, no such law has 
remained in force without complete revision longer than three 
calendar years. To be sure, many of the provisions of prior 
laws have been reenacted without change in subsequent laws. 

39U. 8. v. Alabama G. 8. R. R., 142 U. S. 615, 12 Sup. Ct. 306, 
(1892). 

40Houghton v. Payne, 194 U. S. 88, 24 Sup. Ct. 590 (1904). 
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actually does. If the prior construction of the statute 
appears to the court to be sound, it will be sustained 
as against a subsequent modification not necessitated 
by a change in the law, and the Court will include 
among its reasons for the decision, the facts that the 
interpretation has been long continued and accepted, 
and, where possible, that Congress by reenacting the 
statute, had stamped its approval upon the current 
construction.** But if the earlier construction appears 
to the court to be unwarranted, the fact that it has 
been long-continued will not prevent its overthrow.*? 
The courts are in fact the final arbiters as to the in- 
terpretation of the law,** and there is actually not 
much indication of their abdication in favor of ad- 
ministrative officers, even in the construction of so 
technical a statute as the revenue law. Of course, it 
goes without saying that in a close case or in the case 
of an ambiguous statute, the fact that a particular 
administrative construction was long-continued might 
turn the scales ;** but the courts in the case of the 
recent revenue law at least, do not seem to have 
acknowledged many such close cases. 

None of the specific grants of power to make rules 
and regulations in respect of particular provisions of 
the law is so phrased as to lead to the conclusion that 
the first set of regulations thereunder has any con- 
clusiveness. If the arguments above are valid as 
applied to the regulations in general, they seem equally 
applicable to the case of regulations made under au- 
thority specifically given. 

(3) Finally, may a Commissioner upset the deter- 
minations of fact of his predecessor? It is not easy 
to isolate this particular question for two reasons. In 
the first place, the question of fact is frequently, though 
not invariably, shot through with questions of law. 
Again, the question of whether, as a matter of policy, 
a Commissioner should overthrow his predecessor’s 
determinations, frequently overshadows the question 
of whether he has the power to do so. This latter 
problem must be dealt with later in this discussion. 

It has already been iridicated that the early opinions 
and decisions do not cast much light on the problem, 
both because the present statutes were not then in 
force, and because the issues involved are totally dif- 
ferent in fact. The one basis for classifying together 
a decision of a Secretary of the Navy finding that 
Admiral X, was not in the naval service at a particular 
time, and a decision of the Commissioner of Internal 
Revenue finding the March 1, 1913, value of stock of 
the Ford Motor Company, is that both the Secretary 
of the Navy and the Commissioner of Internal Rev- 


41Cases of this sort are U. 8. v. Alabama G. 8S. R. R., supra 
note 39; Robertson v. Downing, 127 U. S. 607, 8 Sup. Ct. 328 
(1887). 

42Cases of this sort are Dollar Savings Bank v. U. 8., 19 Wall. 
227 (U. S. 1873) ; Houghton v. Payne, supra note 40; Bates & 
Guild Co. v. Payne, 194 U. S. 106, 24 Sup. Ct. 595 (1904); 
Langstaff v. Lucas, 9 F. (2d) 691 (1925), aff'd, 13 F. (2d) 1022 
(1926), certiorari denied 273 U. S. 721, 47 Sup. Ct. 111 (1926). 

43It is interesting to note that Congress has attempted, in 
some cases, to make the Treasury’s construction conclusive. Thus 
§ 1207 of the 1926 law provides: 

“The computation of invested capital for any taxable year 
under the Revenue Act of 1917, the Revenue Act of 1918, and 
the Revenue Act of 1921, shall be considered as having been 
correctly made, so far as relating to the inclusion in invested 
capital for such year of income, war-profits, or excess-profits 
taxes for the preceding year, if made in accordance with the 
regulations in force in respect of such taxable year applicable to 
the relationship between invested capital of one year and taxes 
for the preceding year.” 

44See, for example, the cases cited in the dissenting opinion 
of Mr. Justice Harlan in Bates & Guild Co. v. Payne, 194 U. S. 
106, 110, 24 Sup. Ct. 595, 598 (1904). 
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enue are administrative officers. The tremendous dif- 
ferences in the facts in the two cases and in the 
potential effect of the two decisions are so obvious 
that it is scarcely necessary to urge that a legal analogy 
between the cases should not be lightly drawn. 

If the possible analogy of these decisions is dis- 
carded, what, then, is there left to tie to? Perhaps the 
most tenable guides are the statutory provisions already 
quoted. It seems to be well-settled that Congress could 
constitutionally have conferred upon the Commissioner 
the power of making a final and conclusive determina- 
tion of tax liability. Congress did so, to a very limited 
and specific extent.** The other sections quoted*® 
indicate a rather clear intent not only to confer a power 
upon a Commissioner to collect all taxes he regards 
as due, but to impose a duty of like scope. Successive 
assessments are obviously contemplated. That such 
assessments are authorized only upon a re-determin- 
ation of the law and not upon a re-determination of 
the facts is a distinction nowhere set forth in the 
statute, and negatived by Section 1105.47 On the 
basis of these general statutory provisions, then, it is 
submitted that a review by a subsequent Commissioner, 
even of a factual determination, is authorized. 

This question has’ apparently been judicially con- 
sidered in only a few recent cases. In one, a federal 
district court concluded, that at a time when no such 
elaborate statutory provisions were in force, a suc- 
ceeding Commissioner could not “overrule or ignore 
the decisions of his predecessor, unless such decision 
were in law erroneous or tainted with fraud.”** This 
is a more rigorous restriction even than. that imposed 
in some of the earlier cases,*® where it was stated that 
mistakes in matters. of fact or newly discovered evi- 
dence would justify a review. In several cases, the 
Board of Tax Appeals has been astute to discover that 
different questions were before the different commis- 
sioners ; as that different years were involved, although 
the underlying problem was at the least very similar.*’ 
In the case of Dodge et al. v. Commissioner, the Board 
now has the question again before it, after very ex- 
haustive argument. This latter case may require a 
square decision on the point.** 

(Continued on page 236) 


45In § 1106 (b), discussed supra, p. 217. 

46Particularly §§ 273, and 1107. 

47“Sec. 1105. No taxpayer shall be subjected to unnecessary 
examinations or investigations, and only one inspection of a 
taxpayer’s books of account shall be made for each taxable year 
unless the taxpayer requests otherwise or unless the Commis- 
sioner, after investigation, notifies the taxpayer in writing that 
an additional inspection is necessary.” 

48Penrose v. Skinner, 298 Fed. 335, 337 (1923). 

490. S. v. Bank of the Metropolis, supra note 29 and the 
opinions of the Attorney General there cited. 

50Appeal of Mather Paper Co., 3 B. T. A. 1 (1925); Appeal of 
John Wood Co., 1 B. T. A. 1098 (1925); Carney Coal Co. v. 
Commr., 10 B. T. A. — (1928); see also Appeal of Sneath Glass 
Co., 1 B. T. A. 736 (1925). 

51In these cases, the facts are these: At the request of coun- 
sel for a prospective purchaser of Ford Motor Co. stock, Com- 
missioner Roper in 1919 placed a value of $9,489.34 per share 
upon such stock as of March 1, 1913. A sale was later con- 
summated, and the taxes paid, upon the basis of this valuation. 
In February, 1925, just before the expiration of the statute of 
limitations, and during Commissioner Blair’s administration, 
deficiency letters were sent to some of the vendors, and jeopardy 
assessments made against others, upon the ground that the value 
of the stock on March 1, 1913, was really $2,634 per share, and 
hence large additional taxes were due. This value was later 
raised in the Bureau to $3,517.34 per share. Appeals were there- 
upon taken to the Board of Tax Appeals. 

This article was written and put in type before the Dodge 
decision appeared. The Board held that Commr. Blair was not 
precluded from making his determination by any action of his 
predecessors; that the fair market value of the stock on March 
1, 1913, was $10,000 per share. U. S. Daily, May 7, 1928, p. 4; 
May 8, p. 4; May 9, p. 4. 
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Court and Appeal Board Decisions in 
Ford Stock Valuation Controversy 
Disagree 


ONFLICTING decisions on the main question at 

issue in the tax dispute between the Treasury 
Department and former stockholders of the Ford 
Motor Company have been rendered by the Circuit 
Court of Appeals for the Sixth Circuit and the Board 
of Tax Appeals. 

In the case of Woodworth v. Kales, the Circuit Court 
of Appeals held that a Commissioner may not, in the 
absence of fraud or mistake, clerical or otherwise, in 
any fundamental fact or matter of law, reopen and 
redetermine, upon reexamination of the same evidence, 
the question of the March 1, 1913, value of stock—the 
statutory basis for computing gain upon the sale thereof 
in 1919—where such value, as fixed by a predecessor 
Commissioner prior to the sale thereof at the request 
of the buyers of the stock for the guidance of the 
sellers and used by the taxpayer on her 1919 return, 
was accepted and used by the immediate successor in 
office of such predecessor Commissioner in the assess- 
ment of the tax for such year, and was later approved 
and confirmed by subsequent successors in office, in- 
cluding the Commissioner who thereafter redetermined 
the value of the stock. 

The defendant, Mrs. Alice G. Kales, widow of a 
Detroit manufacturer, had owned 525 shares of Ford 
Motor stock in 1919, when the company made prepara- 
tions to buy its stock from the holders. Internal Rev- 
enue Commissioner Roper valued the stock at $9,489.34 
a share, and Mrs. Kales sold it for $12,500 a share, 
and paid taxes totaling $1,216,086.26. In 1922 Internal 
Revenue Commissioner Blair revalued the stock Mrs. 
Kales had sold and set its value at $2,500 a share. 
This made Mrs. Kales’ profits appear greater, and con- 
sequently increased the tax on her profits. She paid 
$2,627,309 additional assessment under protest at Com- 
missioner Blair’s demand and filed suit in Detroit. The 
District Court found in her favor and the Internal 
Revenue Department appealed the case to the Court of 
Appeals. 

The March 1, 1913 value of the stock sold in 1919 
by the minority shareholders of the Ford Motor Com- 
pany was fixed by the Board at $10,000. The valua- 
tion made by Commissioner Blair was $9,489.34, 
while the Treasury Department contended that a fair 
valuation was but $2,634 a share. 

In James Couzens v. Commissioner the Board of 
Tax Appeals decided, on the other hand, that Commis- 
sioner Blair was not precluded by reason of the prior 
action of any Commissioner, including himself, from 
determining a deficiency based upon a new computa- 
tion of gain derived from the sale in 1919 of Ford 
Motor Co. stock by using a March 1, 1913, value for 
such stock other than that arrived at by Commissioner 
Roper. 

The Board ruled that there was no estoppel in favor 
of any of the taxpayers because of Commissioner 
Roper’s valuation, since it was neither authorized nor 
intended to be binding and since there was no necessary 
or justifiable reliance thereon; that there was no ap- 
plicable rule of finality of executive action, there being 
no need therefor since Congress had provided a system 
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to give to taxpayers such assurance of certainty and 
termination as it deemed expedient; and that the Com- 
missioner was not restricted by the provisions of his 
own departmental regulations as to the reopening of 
tax cases, since such orders may neither impose on a 
taxpayer more than his stattttory tax nor relieve him 
of any of its full burden. 

It was held further that the Board is without au- 
thority to adjudicate whether the circumstances under 
which the Commissioner acted in making a jeopardy as- 
sessment were such as to denote jeopardy and to justify 
his belief, but the view was expressed that the immi- 
nence of the expiration of the statutory period on 
assessment is such a fact as may reasonably justify such 
action. 

In the course of the opinion the following declara- 
tion is made: 


We refrain entirely from considering or expressing any view 
upon the several suggestions made as to the moral aspects of 
the matter or the criticism urged as to the wisdom or ethics 
of the respondent’s conduct, since we regard such considera- 
tions as not within the domain of our official judgment. 

A separate opinion by Mr. Lansdon of the Board 
dissented in part from the majority opinion. The Gov- 
ernment, he says, is under inescapable moral obligation 
to adopt the Roper valuation as the basis for the settle- 
ment of the controversy. His conclusion is that the 
evidence does not justify any higher valuation. 

“TI can not subscribe to the theory that moral considerations 
are not within the domain of the judgment of this Board and 
of all governmental agencies,” Mr. Lansdon states. “Such a 
doctrine has wrecked many nations in the past and if embodied 
in administrative procedure will destroy this republic and all 
other states that adopt it. Moral obligation should be as 
binding on the government as on its humblest citizen. There 
is no charge, nor the silghtest evidence that all the interested 
parties did not act in good faith. No improper motives are 
alleged, indicated, or suggested by the record.” 


Ruling as.to Dividend Distributions Under 
Act of 1928 Still Valid 


HE Bureau of Internal Revenue has announced 

(G. C. M. 3532: VII-20-5) that Appeals and 
Review Memorandum 82 (C. B. 3, 36), relating to 
dividend distributions under the Revenue Act of 1918, 
has not been superseded by the decision of the United 
States Circuit Court of Appeals in Walker v. Hopkins 
(12 Fed. [2d] 262) or the decision of the Court of 
Claims in the case of Frank D. Blair v. United States 
(63 Ct. Cl. 193), and should be followed as a prec- 
edent in cases where facts are similar. 

The Act of 1918 provided that dividends subject to 
taxation as income meant any “distribution made by a 
corporation, other than a personal service corporation, 
to its shareholders or members, whether in cash or in 
other property or in stock of the corporation * * *, 
out of its earnings or profits accumulated since Febru- 
ary 28, 1913, or (2) any such distribution made by 
a personal service corporation out of its earnings or 
profits accumulated since Feb. 28, 1913, and prior to 
Jan. 1, 1918.” The Committee on Appeals and Review 
interpreted the phrase “earnings or profits accumulated 
since February 28, 1913” to mean profits which have 
been earned and not dissipated by subsequent losses. 
But profits of any year can not be diminished by prior 
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losses, it was held. Further, the memorandum states 
that there is no obligation to recognize for tax purposes 
the surplus of March 1, 1913, as capital which must be 
made good before there can be any distribution of 
rofits. 

. In the illustration to which the ruling applied, there 
was a surplus on hand accumulated prior to March 1, 
1913, of $100,000. As to subsequent losses and gains 
the determination was made as follows: 


For the balance of the period of 1913 there were accumulated 
earnings of $10,000, which were dissipated by the subsequent 
loss of $25,000 for the three years 1914, 1915, and 1916, leav- 
ing an unabsorbed loss of $15,000. This must be applied 
against the surplus earned prior to March 1, 1913, reducing it 
to $85,000. There were therefore no earnings accumulated 
since February 28, 1913, available for distribution on Decem- 
ber 31, 1916. The earnings for the year 1917 of $15,000 in- 
creased the surplus to $100,000, but it was composed of $85,000 
earned prior to March 1, 1913, and $15,000 earned on and 
after that date. The latter figure, however, was reduced by a 
$10,000 loss for 1918, leaving a balance of $5,000. The last- 
named figure added to the earnings of $5,000 for 1919 and 
$15,000 for 1920 to date of dividend made a total of $25,000 
available for distribution as a taxable dividend, which was 
the amount distributed in the illustration given. 


In cases involving dissimilar facts where on March 
1, 1913, surplus existed, G. C. M. 3532 states that 
there should be considered in connection with the ap- 
plication of Appeals and Review Memorandum 82 the 
latter rulings (I. T. 2016 [C. B. III-1, 29] and G. C. 
M. 1552 [C. B. VI-1-10]), which recognize that 
under some circumstances the earnings and profits of 
a corporation may be dissipated by prior as well as 
subsequent losses. 

The Circuit Court of Appeals decision in Walker v. 
Hopkins, supra, holds that a stock dividend does not 
affect the earnings of a corporation and is not a dis- 
tribution of profits. In the Blair case, a distribution 
made in 1918 was held by the Court of Claims to be 
a taxable dividend, notwithstanding that losses in- 
curred in the period from March 1, 1913, to Dec. 31, 
1915, exceeded earnings during the three succeeding 
years. 


Amendments of Regulations 


Section 188 of Regulations No. 8 (revised) has 
been amended by Treasury decision 4150 (VII-17- 
21) to read as follows: 


Sec. 188. Vending machines—Machines designed for the 
automatic sale of tobacco products must be approved by the 
Commissioner before their use is authorized. A working 
model or photographs of such machine, which will show 
that its construction conforms with the following require- 
ments, must be submitted to the Commissioner for inspec- 
tion: : 

(a) Machines for vending a tobacco product from a statu- 
tory package must have glass panels so placed that the 
tax-paid stamp together with the required caution notice 
and marks or brands are plainly visible. The mechanism 
for delivery must provide for practically a direct feed of 
the article from the original stamped package. The stamp 
must remain intact on the package until the contents are 
sold, when the emptied package shall be immediately re- 
moved, and the stamp thereon utterly destroyed. (See Sec. 
181.) No such emptied package may again be used for a 
tobacco product under severe penalties imposed by law. 

(b) Machines for vending full and unbroken statutory 
Packages of tobacco products must be so constructed, and 
such packages must be so placed therein, that the class of 
product, size of package and tax-paid stamp attached thereto 
are plainly visible through glass panels. 
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Court Decisions 


Bad Debts.—Loss sustained on funding notes, secured in 
part by the pledge of assets and in part by a second lien on 
such assets, received prior to March 1, 1913, by a stock- 
holder for advances made to the corporation, charged off as 
a bad debt in 1920 when the securities were finally liquidated, 
is. deductible, under Sec. 202 (a) (1), Act of 1918, in the 
difference between the March 1, 1913, value and the 
amount realized thereon in the 1920 liquidation. Decision 
of Board of Tax Appeals (7 B. T. A. 324) affirmed.—Court 
of Appeals of the District of Columbia in Charles F. Ayer 
v. David H. Blair, Commissioner. 

Carrying Charges, Capitalization of —Carrying charges of 
taxes, interest and other expenses paid to March 1, 1913, 
on property acquired prior thereto, may not be capitalized 
in ascertaining the cost of property sold in 1920 in deter- 
mining the basis for ascertaining gain or loss upon sale 
thereof.—-United States Circuit Court of Appeals, Second 
Circuit, in Arthur C. Fraser v. Commissioner of Internal Reve- 
nue. Decision of Board of Tax Appeals affirmed. 


Corporation Liquidations—Taxable Gain.—Taxable gain 
from the dissolution of a corporation was realized in 1920, 
where a decree of dissolution was obtained on December 
30, 1919, and on January 2, 1920, the assets were sold to the 
chief stockholders who agreed to assume the liabilities of 
the dissolved corporation, and to pay the purchase price.— 
Decision of the Board of Tax Appeals (6 B. T. A. 595) 
affirmed. Court of Appeals of the District of Columbia in 
Wells Fargo Bank & Umion Trust Co., et al., Executors, v. 
David H. Blair, Commissioner, Nos. 4636, 4637. 


Corporation Liquidations—Stockholders’ Liability for 
Taxes.—Creditors of a solvent corporation have no lien 
upon its property and no trust relation exists with respect 
thereto, 


Where a solvent corporation which liquidated in 1918 
withheld at the time of the distribution of its last liquidating 
installment in October, 1918, ample funds to meet its income 
and excess profits tax liability under the then existing law, 
a court of equity must deal with the stockholders of such 
corporation as stockholders of a defunct and: insolvent cor- 
poration for the purpose of collecting a tax for 1918 result- 
ing from the retroactive provisions of the 1918 Act, such 
tax as subsequently and retroactively levied being a potential 
liability at the date of distribution of which such stock- 
holders must take notice. 


Under Equity Rules, all the stockholders of a corporation 
are necessary parties in a suit in equity brought by the Gov- 
ernment against the stockholders to recover taxes due from 
the corporation. In the instant case—a suit by the Govern- 
ment against six of the sixty-three stockholders of a cor- 
poration—held, that no prejudice could accrue to a final 
disposition of the matter as to all parties before the court, 
even though the Government failed to state in its bill the 
reason why certain stockholders were not made parties.— 
United States Circuit Court of Appeals, Eighth Circuit, in 
United States of America v. R. E. Armstrong, et al.; J. R. 


Keaton, et al., v. United States, Nos. 8002, 8007, Dec. term, 
1927. 


Corporations, Non-taxable—A corporation owning and 
holding land as its only asset, engaged only in such activi- 
ties as are incident to the ownership thereof, is not carrying 
on or doing business within the meaning of the Revenue 
Acts of 1918 and 1921.—United States Circuit Court of Ap- 
peals, Ninth Circuit, in United States of America v. Hotch- 
. kiss Redwood Company. 


Federal Estate Tax.—A contingent bequest to charities, 
the actual present value of which can not be determined 
from any known data, is not deductible, under Sec. 403 (a) 
(3), Act of 1918, in determining the net estate subject to the 
estate tax. The decision of the Court of Claims affiirmed.— 
Supreme Court of the United States in John J. Mitchell, et 
al., v. The United States (No. 376). 


Gifts, Non-taxable.—Gifts, except one, made in the form 
of five trusts, part of them made within two years prior to 
the death of the decedent, were held not to have been made 
in contemplation of death, within the meaning of Sec. 402 
(c), Act of 1918 where, under the proof, the decedent did 
not contemplate death when the trusts were formulated in 
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general terms, over two years prior to decedent’s death, and 
executed. Three of the trusts of small amounts seem to 
be immaterial parts of decedent’s estate and are excluded 
from her taxable estate by the statute in terms. Decision 
of the District Court, Dist. of Minn., Third Div., (not yet 
reported) reversed.—United States Circuit Court of Ap- 
peals, Eighth Circuit in George P. Flannery, Adm., v. Levi 
M. Willcutts, Collector (No. 7966). 

Insurance Associations—Exemption from Income Tax.— 
Where an association, organized for the purpose of mutual- 
ly insuring its members, of whom there are about 4,000, 
operates in 27 states and has income from investments, it 
is not entitled to exemptions as provided in revenue acts 
prior to the Act of 1926 because it does not receive income 
solely from fees, dues and assessments collected from mem- 
bers and, further, it is not of a local character as contem- 
plated in any taxing statutes differentiating between asso- 
ciations of local and general character.—United States Court 
of Claims in Hardware Underwriters and National Hardware 
Service Corporation v. United States. 

Inventories, Valuation of.—Inventories may not be val- 
ued at market, regardless of cost, under Sec. 203, Act of 
1918. United States Circuit Court of Appeals, Fifth Circuit, 
in J. A. Kemp, et al., v. United States of America. No. 5148. 

Invested Capital—Congress adopted the words “invested 
capital” as with a restrictive meaning and the courts must 
construe them to include only such capital as was laid out 
in money or money’s worth as of the time of acquisition of 
the property into which such money or money’s worth was 
turned; to include within the meaning of the worth appre- 
ciation of values without measuring such appreciation by 
bona fide transactions would be to place a premium on 
exaggeration and create means of avoiding taxation.—Cir- 


ig Court of Appeals, Eighth Circuit, in Lee Hardware Co. 
. United States (No. 7916). 


Section 331, Act of 1918, held not applicable where a 
corporation which had acquired in 1918 all the assets of two 
corporations in exchange for capital stock and other consid- 
eration, had during the year “turned over” the stock in 
trade of the corporations so acquired so that on January 1, 
1919, the cost thereof, as maintained by new and replace- 
ment items, had increased to the transferee corporation, 
such increase in cost constituting part of invested capital of 
the transferee corporation for 1919.—U. S. District Court, 
No. Dist. of California, So. Div., in Baker, Hamilton & 
Pacific Co. v. John P. McLaughlin, Collector (No. 17684). 


Accumulated dividends and undrawn salaries credited to 
certain stockholders on the books of a corporation, not 
represented by notes, and upon which no interest was paid, 
but left in the business pursuant to an agreement among 
such stockholders at the time of incorporation, should be 
included in invested capital for 1919, 1920 and 1921, such 
amounts not constituting borrowed capital. Decision of 
the Board of Tax Appeals (7 B. T. A. 106) reversed. 

The court will consider the evidence as adduced in the 
hearing before the Board of Tax Appeals, to the extent of 
determining whether or not the law, when applied to the 
facts, establishes a cause of action.—Court of Appeals of 
the District of Columbia in The George Feick & Sons Com- 
pany v. David H. Blair, Commissioner. 

(Continued on page 225) 
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T= adverse decision of the Board of Tax Appeals in 
the Couzens’ case placed in relief the large proportion 
of decisions which the Board has made against the Bureau 
of Internal Revenue. 

A recent compilation shows that in the first eight months 
of this year the Board of Tax Appeals closed cases involv- 
ing approximately $81,000,000 in additional taxes. The 
Board sustained cases involving about $33,000,000 of the 
deficiencies, or 41 per cent. Appeal in many of the cases 
will be taken either by taxpayers or the Government, but 
the ultimate result will probably not be materially different. 
Tax deficiencies involved in appeals pending before the 
Board amount to around $690,000,000. Of this amount, on 
a 41 per cent basis, the Government will collect about 
$285,000,000. 

The establishment of the Advisory Committee has not 
yet solved the problem of the congestion of cases before the 
Board of Tax Appeals. Appeals to the Board from the 
Committee’s determinations are taken in about 50 per cent 
of the cases. 

In order to reduce the amount of tax litigation, Secre- 
tary Mellon suggested to the House Ways and Means Com- 
mittee and the Senate Finance Committee the advisability 
of directing tax officials to make settlement without a re- 
sort to litigation whenever the odds on a question of law 
are all against the Government. Information is that the 
members of the two committees approved the proposal, 
and hence a larger number of tax settlements without ap- 
peal to the courts is in prospect. 


[+ IS NOT often that a Senate investigation proves of 
benefit other than as a source of copy for the press, but 
the probe of the affairs of the Continental Trading Com- 
pany, Ltd., of Canada, appears to have yielded a handsome 
cash profit to the Government. At an expense of less than 
$15,000, the costs of the investigation, disclosures were 
made which have resulted in back-tax payments to the 
Federal Government, including penalties and interest, total- 
ing to date $2,005,007.28. Other payments are to follow. 
In a letter to Senator Nye, chairman of the Committee on 
Public Lands, dated May 23, Secretary Mellon made a-re- 
port of the collections from former stockholders of the 
Continental Trading Company. Mr. Mellon stated that 
steps were being taken to determine the liability for taxes 
and penalties of all individuals or corporations involved in 
the oil project, but expressed the opinion that “it is not 
compatible with the public interest to disclose at this time 
the detailed facts in connection therewith.” 


CONSIDERATION of the proposal by Senator Frazier 
\~ of North Dakota to increase the exemption on club dues 
from $10 to $25 led to expressions of concern lest golfers be 
extinguished by taxation. Senator Simmons, ranking 
Democrat of the Finance Committee, put in a bid for the 
golf link vote by asserting that the Democrats had been 
original sponsors of the reduced cost of golfing. Senator 
Norris declared he knew nothing about golf but neverthe- 
less favored the Frazier amendment. “As I understand 
it,” he said, “it is an amendment in behalf of old age, gray 
ue bald heads.” To which Senator Robinson re- 
orted: 

“The Senator from Nebraska is now entering upon a 
very comprehensive field of learning. There is no sport 
that more promptly invites the exercise of the imagination 
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and more- frequently stimulates the faculty of exaggeration 
than that which the Senator is discussing. Many a golfer 
can shoot up to par when he reaches what used to be 
known as the nineteenth hole, or gathers with his fellow 
golfers around the firesidt.” 

“Does the Senator feel that the nineteenth hole has been 
entirely eliminated?” asked Senator Edge of New Jersey, 
a wet. 

“I reserve an expression of opinion on that subject,” 
replied Mr. Robinson. “It is too difficult to discuss here.” 

Senator Robinson thereupon continued his eulogy of golf: 

“No old man can ever learn it. Few young men ever 
master it. It is the exercise par excellence of the middle- 
aged; it is the consolation of the senile; it is the despair of 
the ambitious. The Senator from Nebraska has missed 
something in life. The time is approaching when he will be 
old enough to undertake outdoor sports, including golf.” 


Senator Norris said that when he was sufficiently aged 


he would learn the game, and the amendment was adopted 
without a roll-call. 


"= of the most interesting of the tax legislation episodes 
was the closely drawn contest over the proposed graduated 
tax on small corporations. The measure was passed by the 
House, rejected by the Senate Finance Committee and 
afterwards: approved in the Senate by a vote of 40 to 38. 
When reconsidered again by the Senate a tie vote resulted 
because of the absence of Senator Norbeck, who had pre- 
viously voted for it, and Vice President Dawes cast the 
deciding vote in the negative. 


FOr the ‘ten months of the current fiscal year, income tax 
' payments totaled $1,670,450,279, or about $32,000,000 less 
than in the same period of the previous year. The decrease 
resulted primarily from a drop in back tax collections. 
Miscellaneous taxes during the ten months amounted to 
$502,065,101, about $33,000,000 less than in the same months 
of 1927. Customs receipts for the period were $483,385,755, 
as compared with $510,897,865. Total receipts for the ten 
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months totaled $3,198,488,981, or $17,844,588 less than in 
the same period of 1927. 

The total national debt on May 1 was $17,847,691,931, 
which was $1,093,478,717 less than a year previous. It is 
estimated that the amount will be reduced to well below 
$17,500,000,000 by the end of the fiscal year. 


OW that another revision of the Federal tax laws has 

been completed, public interest may possibly be directed 
to legislation which will relieve real estate from the exces- 
sive taxation that is levied in many states. Small home 
and farm owners are taxed beyond reason, while much in- 
tangible wealth escapes entirely. Tax levies in some states 
are largely arbitrary and bear little relation to ability to 
pay or benefit received, and sometimes are used by corrupt 
politicians to overawe and blackmail the public. 

A publication issued by the Chamber of Commerce of 
the United States, entitled “Local Fiscal Problems,” the 
first of a series of research reports on state and local taxa- 
tion problems, points out some of the difficulties encountered 
in the administration of indirect taxes. 

“Assessment of various kinds for taxation presents diff- 
culties which, in some form or other, are as old as taxes 
themselves,” the report says. “It always is a troublesome 
question, since it is through assessments that the burden of 
taxation is distributed among the various classes of tax- 
payers. In rural districts it caught public attention par- 
ticularly when growing expenditures compelled increases 
in rates and levies or increased. assessments as an alterna- 
tive of increased rates, and when the capacity of the farm- 
ers to pay taxes was reduced considerably.” 

Several of the plans suggested from time to time to 
equalize tax burdens are enumerated. Among these is the 
proposal to classify intangible personal property and tax it 
at a lower rate to improve the present condition of much 
of this property escaping taxation, and the suggestion by 
several organizations of farmers to levy a tax on incomes 
as a supplement to the tax on real property. 

The manner in which excessive exemption of certain 
types of property from taxation is having an adverse effect 
upon poor or sparsely settled districts also is recognized in 
the report. This topic has a bearing in rural districts 
within which are located extensive Federal or state hold- 
ings. 

In this connection the report says: “Under most sys- 
tems, all public property of all units of government is 
exempted from taxation. Federal Government properties 
and the numerous state charitable, philanthropic and cor- 
rectional institutions are in most instances exempted from 
local taxation. In a large city with a wealth of taxable 
property this question is not pressing. In a poor town or 
county, however, exemption of such Federal or state prop- 
erties works a very real hardship on the owners of the 
remaining property.” 

The identification of taxation and expenditure problems 
in the report is intended to point out to organizations of 
business men and taxpayers the subject matter around 
which their efforts to improve state and local fiscal condi- 
tions might profitably be concentrated. 


Amendments of Rules of Procedure Before 


Board of Tax Appeals 
N AMENDMENT of Rule 14 of the rules of 
practice and procedure before the Board of 
Tax Appeals gives the Commissioner 45 days after 
service upon him of a copy of a petition within 
which to move in respect thereof. The previous 
limit was 20 days. The new rule became effective 
on May 1, 1928. 
Rule 50, relating to settlement of final determina- 
tion, has been amended to read as follows: 
When the Board determines the issues in any proceed- 
ing and withholds final decision of the deficiency or over- 
payment for later computation, the parties shall, if they are 


in agreement as to the amount of the deficiency or over- 
payment, in accordance with the determination of the 
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Board, file with the Board an original and four copies of a 
computation showing the amount for entry of final de- 
cision forthwith. If the parties are not in agreement as to 
the amount to be entered in the final decision, either of 
them may file with the Board a computation of the de- 
ficiency or overpayment believed by him to be in accord- 
ance with the determination of the Board. The clerk will 
serve a copy thereof upon the opposite party and will there- 
upon place the matter upon the day calendar for hearing in 
due course and give the usual notice. If the opposite party 
fails to file objection, accompanied by an alternative com- 
putation, within five days prior to the date of such hear- 
ing, Or any continuance thereof, the deficiency or overpay- 
ment shown in the computation already submitted shall be 
taken to be correct and decision thereon will be entered. 
If the parties submit different computations and amounts, 
they will be afforded an opportunity to be heard thereon 
on the date fixed, and the Board will determine the cor- 
rect deficiency or overpayment and enter final decision. 

Any hearing under this rule will be confined strictly to 
the consideration of the correct computation of the de- 
ficiency or overpayment resulting from the determination 
already made, and no argument will be heard upon or con- 
sideration given to the issues or matters already disposed of 
by such determination or of any news issues. This rule is 
not to be regarded as affording an opportunity for rehear- 
ing or reconsideration. Dated April 28, 1928. 


SUBSCRIBERS’ COLUMN 

San Francisco, Calif., May 17—Sir: A corporation 
is formed solely for the purpose of buying a certain 
body of land which is to be developed and sold. The 
land is paid for partially by cash and the execution of 
a mortgage for the balance of the purchase price. Due 
to lack of an active land market very few sales are 
made and the company is forced to hold the land for 
several years, with heavy carrying charges of interest 
and taxes. These expenses are directly due to the 
necessity of having to hold the land but they have to 
be charged to expense in the respective years incurred 
when, save for a small amount from crops, there is 
no income against which it can take advantage of these 
losses, or at best the loss in any one year may only 
be carried forward for two years, when the right to 
use as a deduction expires. 

It would seem only fair that a company of this kind 
should be allowed to treat as capital expenditures such 
expenses as interest on the purchase money mortgage 
and taxes, adding these to the cost of the land and .thus 
reducing the taxable profit when sold. 

Yours very truly, 
B. W. McGarry. 


Court Decisions 
(Continued from page 222) 

Amount paid in income bonds may not be included in 
invested capital for 1917 to 1921, inclusive, where issued in 
payment of the good will of a corporation, the charter of 
which had expired, by a corporation which acquired the net 
assets other than good will of such corporation in exchange 
for stock, and the bonds were to be redeemed on or before 
a specified date from the net earnings of the corporation. 
United States Circuit Court of Appeals in The Baker & 
Taylor Company v. United States of America. Decision of 


District Court of the United States, So. Dist. of New York, 
affirmed. 


Invested capital under Sec. 207, Act of 1917, and Sec. 
326, Act of 1918, should be determined by depreciating the 
actual investment of capital in buildings without any offset 
for appreciation in value. —United States Circuit Court of 
Appeals, Eighth Circuit, in The Lee Hardware Company v. 
Umited States of America, 25 Fed. (2d) 42. 

Loss, Deductible. —Loss sustained in 1920 from the in- 
Stallation of an oil burning plant or system, which was tried 
out and found to be unsatisfactory within that year, is de- 
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ductible in the difference between the cost and the salvage 
value thereof, the fact that further experiments were after- 
ward made with a view to making the oil system effective 
not proving that the expenditure was not a complete loss in 
the year made. Decision of the Board of Tax Appeals af- 
firming the Commissioner’s disallowance of the loss for 
1920, reversed.—United States Circuit Court of Appeals, 
Rourth Circuit, in Wheeling Tile Company v. Commissioner 
of Internal Revenue (No. 2684). 


1A loss upon a sale of property acquired as a gift in 1902 
and occupied as a residence until 1911, but abandoned as a 
residence in that year and rented until the date of sale in 
1919 was held deductible upon authority of the Supreme 
Court decision in Heiner v. Tindle (April 9, 1928, not yet 
reported), the basis of such loss being the March 3 1913, 
value, since the property had deteriorated progressively in 
value. Decision of Board of Tax Appeals, Dec. 1661 (C. 
C. H.) reversed. Circuit Court of Appeals, Seventh Circuit 


—_ L. Mandel v. David H. Blair, Commissioner (No. 
). 


Loss from damage to trees in residence grounds caused 
by an ice-storm in 1921 was allowed as a deduction in that 
year upon the testimony of competent witnesses as to the 
amount of damage sustained.—District Court of the United 
States, Dist. of Mass., in Sherman L. Whipple v. United 
States (Law No. 3238). , 


Net Loss.—Losses sustained in a tax year from the dis- 
position of assets which were acquired for use in taxpayer’s 
regular business operations and which were disposed of 
during continuation of such business and not in suspension 
thereof, are losses sustained in the operation of such busi- 
ness and, therefore, may be included as a part of the tax- 
payer’s net loss for the year in which they were sustained; 
it does not necessarily follow, from the mere fact that the 
foregoing assets were not used during the period held, that 
no depreciation was sustained.—Circuit Court of Appeals, 
Second Circuit, in Independent Brick Company v. Commis- 
stoner of Internal Revenue. 
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Personal Service Classification Personal service classj- 
fication for the years 1918 and 1919 was allowed a corpora- 
tion engaged in efficiency engineering and acting as sales 
agent for several team-power machinery manufacturers, 
where one of its stockholders, owning 55.2 per cent of its 
stock, gave his entire time to the corporation and another, 
owning 22.4 per cent of the-stock during 1918 and three 
months of 1919, was entirely inactive because he was then 
serving as an officer in the United States Army and the 
other did not devote his entire time to the business of the 
corporation.—Court of Claims of the United States in An- 
drews-Bradshaw Company, a Corporation, v. The United States 
(No. E-356). 

Property Exchanges.—Amounts received in 1919, 1920 
and 1921 in payment of non-interest bearing notes maturing 
annually over a period of years, received in a sale of min- 
eral property in January, 1913, secured by a mortgage on 
the property, are taxable on the excess of the amount re- 
ceived over the March 1, 1913, value of the notes. Decision 
of Board of Tax Appeals (4 B. T. A. 1151) affirmed— 
United States Circuit Court of Appeals, Eighth Circuit, in 
Ruth Iron Company v. Commissioner of Internal Revenue, No. 
334, Orig.-Dec. Term, 1927. 


In Gideon N. Stieff, et al., Executors, v. Galen L. Tait, Col- 
lector of Internal Revenue, the District Court of the United 
States, District of Maryland, had for determination the 
question whether the gain arising from a sale of real estate 
is taxable under the Revenue Act of 1918 as of the year in 
which the contract of sale was made, or as of the year in 
which the transfer was completed. On November 11, 1919, 
the taxpayer entered into a written contract for the sale of 
certain real estate for $100,000 pursuant to the terms of 
which $2,500 was paid to him in cash on signing the con- 
tract, the balance payable on April 11, 1920, in the amount 
of $47,500 in cash and $50,000 by purchase money mort- 
gage, payable in two installments of $25,000 each in three 
and five years, respectively, from the date of the mortgage. 
The contract was carried out in accordance with the pro- 
visions and as a result the taxpayer realized a gain of $58,- 
922.05. The court sustained the determination of the Com- 
missioner and the Board of Tax Appeals (2 B. T. A. 1109), 
in holding that since the taxpayer kept his books on a cash 
basis the fact that title, legal or equitable, passed to the 
purchaser when the contract was executed in 1919, does not 
affect the tax liability in the appeal, since the taxpayer did 
not receive the purchase price as a closed transaction until 
1920 and hence that the profit from the sale should be 
included in the decedent’s tax return for the year 1920. 
Judgment was accordingly entered for the defendant. 

Property Valuation.—Cost of property acquired for stock 
was fixed at the price disclosed by the deed and inventory 
attached thereto, rejecting the value entered on the books 
in the amount of the par value of stock issued therefor. 

Evidence held insufficient to overcome the presumption 
of correctness in favor of the Commissioner’s valuation ot 
bonds received as part payment of the price of property 
sold. 

Evidence held insufficient to overcome the presumption 
in favor of the Commissioner’s valuation at par of bonds 
and stock received upon the liquidation of a corporation.— 
United States District Court, W. D. of Louisiana, Shreve- 
port Div., in United States of America v. Robert L. Crook and 
Daniel H. Christman, No. 236. In Equity. D. H. Christman 
and Mrs. D. H. Christman v. United States of America, No. 
1660. At Law. —— 

Refunds.—The taxation statutes providing for a refund of 
Overpayments of taxes contemplate that the action to re- 
cover such overpayments shall be brought by him who paid 
the taxes and not by him who might, in equity, or as a 
cestut que trust, have a latent interest in the money; there 
is no warrant in law by which the United States may be 
forced to interplead in order that the parties contending for 
the possession of a refund may have their grievances ad- 
justed.—District Court of the United States, E. Dist. of 
Missouri, E. Div., in Carleton Dry Goods Co., et al., v. United 
States, et al. (Equity No. 8009). 

Statute of Limitations.—The expiration of the statutory 
period on collection of a tax is not a defense in a suit 
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prought after the expiration of such period on a bond given 
pefore the statute had run by a taxpayer and a surety in 
connection with the filing of a claim for abatement of such 
tax.—District Court of the United States, E. D. of Penn., 
in Blakely D. McCaughn, Collector, v. Philadelphia Barge 
Company, a@ Corporation, and National Surety Company, a 
Corporation. 


Significant Decisions of the Board of 
Tax Appeals 


Dividends, Taxable.—A national bank, desiring to form a 
trust company to perform certain functions which were 
prohibited by its charter, secured agreements from a ma- 
jority of its stockholders that in the event of the declaration 
of a cash dividend, such stockholders would allow the divi- 
dend to be used in payment for stock in the trust company 
to be formed. The dividend was declared and the amount 
thereof, in so far as assented to by a majority of the stock- 
holders, was used in payment for stock in the trust com- 
pany. Held, that the dividend constituted taxable income 
to the stockholders.—John G. Lonsdale v. Commissioner, Dec. 
No. 3848 (C. C. H.), Docket No. 19741. 

Gain or Loss on Sale of Estate Property.—For computa- 
tion of petitioner’s tax on account of the sale of property 
belonging to the estate, the gain or loss is the difference 
between the sale price and the value at the date of the death 
of the owner, increased or diminished by proper allowances 
for capital expenditures, exhaustion, wear and tear and de- 
pletion which have accrued during the interim between the 
date of death and the date of sale—Jennie L. Miller, Ex- 
ecutrix, Vv. Commissioner. 

Gross Income.—Where an officer of a corporation during 
a taxable year returns to the corporation part of a salary 
received for the year in pursuance of an agreement on his 
part to accept less salary if the business does not warrant 
his regular salary, the amount of salary so returned should 
not be included in his gross income.—Guy Fulton v. Com- 
missioner, Dec. No. 3839 (C. C. H.), Docket No. 9362. 
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Legal: and accounting fees paid in connection with or- 
ganizing a corporation held not to be deductible as ordinary 


and necessary expenses in computing income of the year 
when paid. ’ 


Taxes paid in connection with the organization of a cor- 
poration and the issue of its capital stock held to be de- 
ductible in computing net income for the year when such 
payment was made.—Clarence’ Whitman & Sons, Inc., v. 


Commissioner, Dec. 3933 (C. C. H.), Docket Nos. 10316, 
15888. 


Inventories, Valuation of. —Where a taxpayer maintained 
a minimum inventory which it priced each year at a figure 
which represented market in 1916 and the inventory in ex- 
cess of this minimum was valued at cost or market, which- 
ever was lower, the taxing authorities may properly disre- 
gard the fixed minimum and recompute the inventory value 
at market—Kansas City Structural Steel Company v. Commis- 
stoner of Internal Revenue. 


Invested Capital, Determination of —The invested capital 
of a corporation may not be reduced in determining the ex- 
tent to which a dividend is paid from current earnings of a 
year by a “tentative tax” theoretically set aside out of such 
earnings pro rata over such year, because the income and 
profits tax does not become due and payable and, there- 
fore, does not accrue until the following year—Corbett & 


Stuart v. Commissioner, Dec. No. 3807 (C. C. H.), Docket No. 
11855. 


No part of minimum royalties paid under a lease of coal 
property may be added to invested capital in the absence of 
proof that a portion of such royalties applied to inactive 
lands, and that such advance royalties might apply against 
any future shipments.—Marsh Fork Coal Company v. Com- 
missioner, Dec. No. 3847 (C. C. H.), Docket No. 10453. 


The invested capital for the taxable years should be 
found by giving effect to reserves for depletion and depre- 
ciation claimed by and allowed to the petitioner under the 
Excise Tax Act of 1909 and the Income Tax Acts of 1913 


and 1916 and thereafter under the Revenue Acts of 1918 
and 1921. 


Current earnings available for dividends in any year 
should not be reduced by any so-called tentative tax com- 


putation. L. S. Ayers & Co., Dec. 438, 1 B. T. A. 1135 fol- 
lowed. 


In computing invested capital for the several taxable 
years there should be eliminated in each of such years the 
prorated portion of the income and profits taxes of the 
prior year and all of the tax liability of previous years when 
the same shall have been finally determined —W. T. & M. 


Company v. Commissioner, Dec. No. 3860 (C. C. H.), Docket 
No. 3860. 


The Baker-Vawter Co. making its return for the calendar 
year 1920, and being affiliated with the Commercial Sta- 
tionery & Loose Leaf Co. from January 1 to February 28, 
1920, included in its invésted capital the surplus of the 
subsidiary company for the entire year. Since the Baker- 
Vawter Co. hold the entire capital stock of the subsidiary 
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on February 28, 1920, the Commissioner reduced invested 
capital by a pro-rated portion of the surplus of the suyb- 
sidiary from March 1 to December 31. The action of the 
Commissioner in making such reduction is sustained— 
Remington Rand, Inc., v. Commissioner, Dec. No. 3871 (C. 
C. H.), Docket No. 34726. 


Under Section 331 of the Revenue Acts of 1918 and 192] 
assets, acquired by a corporation from an individual who 
retains ownership of more than fifty per centum of its stock, 
may not be included in its invested capital at more than 
their cost to such individual. 

Good will which cost such individual nothing, which grew 
up in his business over a period of years, and which was 
acquired by the corporation for its stock, may not be in- 
cluded in invested capital at its value when acquired by 
such corporation, as an allowance for development. 

The allowance for development permitted by Section 331 
to be added to the cost of assets refers to amounts expended 
in development of the assets and not recovered by exhaus- 
tion or otherwise. 

The purpose of Section 331 was to exclude unrealized 
appreciation from invested capital, where a reorganization 
or change of ownership of a business took place after 
March 3, 1917, and an ownership or interest of fifty per 
centum or more continued in the same persons.—Clarence 
Whatman & Sons, Inc., v. Commissioner, Dec. 3933 (C. C. 
H.), Docket Nos. 10316, 15888. 

Jurisdiction of Board of Tax Appeals.—The Board does 
not have jurisdiction to consider alleged error of Commis- 
sioner with respect to application of credit for over-assess- 
ment and over-payment of taxes.—Mrs. Dona Meyerhoff v. 
Commissioner, Dec. No. 3813 (C. C. H.), Docket No. 5886. 


When the facts of a determination of a final deficiency 
by the Commissioner and his mailing of a statutory notice 
thereof exist, although inadequately pleaded in a petition 
filed by the taxpayer within the 60-day limit for appeal, the 
Board has jurisdiction of the appeal and may allow a cor- 
rection of the omission or mistake by amendment which, 
when made, relates back and becomes effective as of the 
date of the original pleadings. The Board decision in the 
case of Eastman Gardmer Naval Stores, Dec. 1486, 4 B. T. A. 
242, is overruled —The Peruna Company v. Commissioner, 
Dec. 3934 (C. C. H.), Docket Nos. 5012, 12333. 

Net Loss.—Loss sustained in 1919 from the disposition of 
capital assets which were acquired for use in petitioner’s 
regular business and which were disposed of during the 
continuation of this business and not in suspension thereof, 
held to be a loss sustained in the operation of a business 
and, therefore, to be included as a part of petitioner’s “net 
loss” for 1919. 

It does not necessarily follow, from the mere fact that 
the foregoing assets were not used during the period when 
held, that no depreciation was sustained thereon during this 
period.—The Independent Brick Company v. Commissioner, 
Dec. No. 3894 (C. C. H.), Docket No. 8198. 


Real Estate Transactions—Basis for Determining Gain 
or Loss.—Petitioner sold building lots on a‘ contract by 
which he agreed to grade the street and lay a sidewalk in 
front of each lot. Held, on the particular facts disclosed, 
that the expense actually incurred in the grading of streets 
and laying of sidewalks should be included in the basis for 
determining gain resulting from sale of such lots.—Milton 
A. Mackay v. Commissioner, Dec. No. 3823 (C. C. H.), Docket 
No. 6833. 

Valuation of Property.—The determination of fair market 
value is largely a matter of judgment and various. theories 
of valuation are useful only in so far as they support a re- 
sult that comports with sound judgment. 

When evidence of subsequent experience is before us 
which conclusively demonstrates the unsoundness of theo- 
retical computations of value as of an antecedent date, it is 
unreasonable to expect that such evidence will be disre- 
garded and full approval given to the theoretical calcula- 
tions. 

Respondent’s valuation of gravél deposits approved.— 
The Portage Silica Company v. Commussioner, Dec. No. 3853, 
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New Income Tax Provisions of the Act 


of 1928 
(Continued from page 211) 


refund is disallowed after the passage of the new act. How- 
ever, even under the prior law if the taxpayer did not begin 
suit on his claim for refund’ within the period allowed for 
such, he could not compel the Commissioner to reopen and 
allow the claim after the time had expired for bringing suit, 

Provision is also made in the new law that any credit shall 
be void if made after the expiration of the statute-of limitations 
for allowing such credit to a taxpayer. 

In case the Government makes a refund to the taxpayer after 
the statute of limitations has expired, the Government can bring 
suit to recover such erroneous refund, but such suit can only 
be begun within two years after the making of the refund, or 
before May 1, 1928, whichever date is later. The same period 
is prescribed for bringing suit to recover refunds erroneous for 
other reasons. (Sec. 610.) Under the prior law there was 
no express provision in this regard, and it was contended by 
the Government that there was no limitation upon the time 
within which it might sue to recover erroneous refunds. 

No refund of any income, excess profits, war profits, estate, 
or gift tax in excess of $75,000 may be made after the passage 
of the new law until after the expiration of 30 days after a 
report is made to the Joint Committee on Internal Revenue 
Taxation. (Sec. 710.) 

Interest on Refunds 

Under the Act of 1926 the interest upon a refund terminated 
with the allowance of the refund, a date which often precedes 
the actual making of the refund by a considerable period of 
time and thus deprives the taxpayer of interest during that 
period. These provisions of the Act of 1926 are repealed, and 
it is provided that interest in the case of a refund shall run 
from the date of the overpayment to a date preceding the date 
of the refund check by not more than 30 days, such date to be 
determined by the Commissioner. This provision will result in 
giving the taxpayer interest to within approximately 30 days of 
the date of the refund. (Sec. 614, Act of 1928.) 

This new provision is effective 30 days after the passage of 
the new law and is applicable to any credit taken or refund 
paid after such period, even though allowed prior thereto. 

A change similar to that described in the preceding paragraph 
is made in connection with interest on judgments, the interest 
period in such case to terminate at a date preceding the date of 
a refund check by not more than 30 days, such date to be 
determined by the Commissioner. This is effective 30 days 
after the passage of the new law. (See Sec. 615, Act of 1928.) 


Claims for Refund of Taxes 


Claims for refund of taxes imposed for the year 1928 and 
subsequent years must be filed within two years after payment 
of the taxets sought to be refunded. If no claim is filed a re- 
fund can not be made more than two years after the tax was 
paid. (Sec. 322 (b)). 

Refunds of Overpayments Found by Board 

Section 284 (e) of the Act of 1926 provided for the refund 
of an overpayment found by the Board of Tax Appeals. If the 
taxpayer filed a petition with the Board of Tax Appeals within 
four years after payment of the tax (three years in the case 
of taxes imposed by the Act of 1926), it was not necessary for 
the taxpayer to file a claim for refund in order to secure a 
refund of the overpayment found by the Board. In certain 
cases, however, the time for filing claims for refund was more 
than four years after payment of the tax, due to the statutory 
extension granted as a result of the filing of waivers by the 
taxpayer. In these cases if the petition was not filed with the 
Board within four years after payment of the taxes, it was 
necessary for the taxpayer to file a claim for refund within 
the extended period allowed by the statute for filing such a 
claim, in order for the taxpayer to be able to secure a refund 
of an overpayment found by the Board of Tax Appeals where 
the petition was not filed within four years after payment of 
the tax. 

By an amendment of Section 284 (e) of the Act of 1926, 
the new law makes it unnecessary for the taxpayer to file a 
claim for refund in such cases, if the petition is filed with the 
Board within the extended period allowed for filing claims. 
The new law also provides that, except in cases where the 
claim for refund or petition to the Board is filed within the 
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extended period for filing the same, no credit or refund shall 
be made of any portion of the tax paid more than four years 
(three years in the case of taxes imposed by the Act of 1926) 
before the filing of the claim for refund or the filing of the 
petition with the Board of Tax Appeals, whichever is earlier. 
The effect of this provision is to eliminate the possibility exist- 
ing in the Act of 1926 that a refund may not be made where no 
claim for refund is filed and the decision of the Board becomes 
fnal (or the allowance by the Commissioner following such 
decision) more than four years (three years if taxed under 
1926 Act) after the taxes were paid. Under the Act of 1926, 
Section 284 (b) (2), limiting the refund to amounts paid within 
four years (three years if 1926 Act taxes) immediately pre- 
ceding “allowance of the credit or refund,” might govern 
though the petition was filed with the Board within the four 
or three-year period. This is true, if the date of the “allow- 
ance of the credit or refund” should have been held to be the 
date of the decision of the Board or the date the Commis- 
sioner acted in the matter. For example, suppose that a peti- 
tion was filed with the Board of Tax Appeals within four 
years after the overpayment was made by the taxpayer and the 
taxpayer had filed no claim for refund. Although the prior 
law apparently intended that the taxpayer should be allowed a 
refund of such overpayment though the decision of the Board 
was made more than four years after the overpayment was 
made by the taxpayer, it is possible that the prior law might 
have been construed so as to prevent the taxpayer from secur- 
ing the refund. In other words, under the Act of 1926 in or- 
der for the taxpayer to be certain that he would secure a re- 
fund of any overpayment found by the Board of Tax Appeals, 
it was necessary that a claim for refund be filed within the 
four year or three year period prescribed. Under the new law 
it is clear that the taxpayer may secure a refund of an over- 
payment found by the Board of Tax Appeals if the petition to 
the Board of Tax Appeals is filed within the same time that 
is allowed for the filing of claims for refund. See Sec. 507, 
Act of 1928. 

The same rule applies in the case of an overpayment of taxes 
imposed by the new act for the year 1928 or subsequent years, 
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where a petition is filed with the Board of Tax Appeals within 
two years after the date when the overpayment was made by 
the taxpayer. See Sec. 322 (d), Act of 1928. 


In case the taxpayer has filed a claim for refund and also 
files a petition with the Board of Tax Appeals within the statu- 
tory period for filing claims for refund, the claim or the peti- 
tion, depending upon which one was filed earlier, is to be used 
in determining what taxes are barred from refund. For ex- 
ample, suppose that a taxpayer paid his 1925 taxes in four 
installments on March 15, June 15, September 15, and Decem- 
ber 15, 1926. On March 14, 1929, he files a claim for refund. 
On September 30, 1929, he files a petition with the Board of 
Tax Appeals, and the Board finds that he does not owe the 
deficiency asserted by the Commissioner and should have paid 
no tax for the year 1925. Although the petition to the Board 
was filed within four years from the time the fourth install- 
ment of the tax was paid on December 15, 1926, yet the claim 
for refund was filed within four years of the payment of all of 
the tax, and hence the taxpayer may secure a refund of the 
entire amount of the overpayment found by the Board. 


But where a deficiency is determined and a petition is filed 
with the Board after the time allowed for filing claims for 
refund, the taxpayer cannot secure a refund of an overpayment 
found by the Board, unless a claim for refund was filed within 
the proper time. 

The effect of other changes in the revenue laws will be 
considered at length in subsequent articles. Following is 
a summary of noteworthy changes other than discussed in 
the foregoing paragraphs: 


Depreciation—New method applies for apportioning depre- 
ciation deduction between life tenant and remainderman.— 
Sec. 23 (k). 

Depreciation deduction is allowed beneficiary of trust— 
Sec. 23 (k). 

Depletion—Depletion deduction is allowed life tenant and 
beneficiary of trust—Sec. 23 (1). 

Exempt Income.—Compensation of teachers employed by 
Alaska and Hawaii is exempt.—Sec. 116 (b). 
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Income of state or political subdivision thereof from bridges 
is exempt under certain conditions.—Sec. 116 (e). 

Withholding at Source-——Withholding is at rate of 5% in 
case of nonresident alienssand partnerships and 12% in case of 
foreign corporations where tax free covenant clause limits 
obligor’s liability to 2%.—Sec. 144. 


Insurance Companies—Gain from sale or other disposition 
of property is taxable to insurance companies other than life 
or mutual.—-Sec. 204 (b) (1). Losses ‘from such are deductible. 
—Sec. 204 (c) (5). 

Payment of Deficiency.—In exceptional cases further exten- 
sion of twelve months (in addition to eighteen months) may be 
granted for paying deficiency.—Sec. 272 (j). Retroactive pro- 
vision.—Sec. 502. 

Prompt Assessment—Prompt assessment may be requested 
in case of income received during period of administration of 
estate, and in case of corporation contemplating dissolution. 
Sec. 275 (b). Retroactive provision—Sec. 503. 

W aivers.—New provision is enacted regarding waivers filed 
after expiration of statute of limitations—Sec. 276 (b). Re- 
troactive provisions.—Sec. 506. 

Statute of Limitations —Period prescribed for assessment 
against transferee of transferee—Sec. 311 (b). 

Board of Tax Appeals—Amendment is made of sections 
relating to Board of Tax Appeals to incorporate provisions 
relative to reports by divisions of Board.—Sec. 601. 

Burden of proof in fraud cases before Board is upon Com- 
missioner.—Sec. 601. 

Burden of showing petitionér is liable as a transferee of a 
taxpayer is upon Commissioner (but not to show taxpayer was 
liable).—Sec. 602. 

Transferee may obtain subpoena requiring production of tax- 
payer’s books and papers.—Sec. 602. 

Court Review of Board’s Decision—Bond must be filed by 
time petition for review is filed in order to stay collection of 
tax.—Sec. 603. 

Suits——Suit to restrain enforcement of liability of transferee 
or fiduciary not allowed.—Sec. 604. 

Retroactive Regulations—Amendment of Regulations may 
be applied without retroactive effect—Sec. 605. 
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HE purpose of this book is FIRST, to point out funda- 
mental differences between methods of avoiding or 
reducing taxes which may safely be regarded as ef- 











June, 1928 





Closing Agreements.—Provision gives authority to any officer Sale 
or employee of Bureau of Interrial Revenue to make agreement mitted. 
with taxpayer regarding final tax liability subject to approval Tox 
of Secretary or Undersecretary.—Sec. 606. cents 

Lien for Taxes—Collector may be givem power to issue cer- Tax 


tificates of release of lien—Sec. 613. 

Interest on Refunds.—Interest runs to within at least 30 days 
of date of refund check.—Secs. 614 and 615. 

Concealment of Assets—Penalty for concealment of assets 
in compromise cases.—Sec. 616. 

Jurisdiction of Courts.—District Courts given more extensive 


.’, 


jurisdiction in disposing of tax cases.—Sec. 617. and < 
Examination of Books and Witnesses—Authority extended authe 
to any officer or employee of Bureau to examine books and perm 
require attendance of witnesses.—Sec. 618. come 
Estate Tax.—Limitation upon certain deductions in case of In 
nonresident decedent is eliminated.—Sec. 401. 
Provision is enacted reviving gift tax credit allowed by Act local 
of 1924 in computing estate tax.—Sec. 404. ot a 
Admissions and Dues Tax.—Admissions tax exemption in- J an a 
creased from 75 cents to $3, and 25% tax imposed on prize signe 
fights, etc., where admission is $5 or more—Sec. 411. Club . 
dues tax exemption increased to $25.—Sec. 412. signi 
Definition of “dues” and “initiation fees” changed.—Sec. 413, be € 
Five per cent tax on sale of tickets by brokers applies un- ot a 
less sold for more than 75 cents above established price— gooc 
Sec. 412. tome 
Monthly returns of admissions ‘and dues tax not required— ° 
Sec. 414. actit 
Automobile Tax—Automobile tax repealed—Sec. 421. Re- J ager 
fund provisions.—Secs. 422 and 423. Refund of tax on ac- § fore 
cessories under 1924 and prior Acts.—Sec. 424. atio! 
Cigar Packages—Packing of cigars in boxes of 20 per- larl 
mitted—Sec. 425. 
Foreign Built Boats—Tax on foreign built boats repealed — Sol 
Sec. 431. if 
Tax on Narcotics—Retail dealer’s license fee reduced from ven’ 
$6 to $3.—Sec. 432. inte 


Stamp Taxes.—Passage tickets to Cuba are exempt.—Sec. 
442. 
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SEND COUPON TODAY! 


The Old South Press, 
120 Broadway, New York, N. Y. 











Please send, prepaid, “Sears on Minimiz- | 
ing Taxes,” Buckram, for which I enclose | 
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fective and lawful, as distinguished from forbidden eva- 
sion, and SECOND, to furnish synopses of all tax _~ 
tems, State and Federal, showing requirements for 
Assessments, Returns, Rates, Exemptions, Deductions, 
Collections, Penalties, etc. 


Mr. John H. Sears, author of Sears’ “Trust Estates,” 
“Trust Company Law,” etc., has given legal advice on 
tax problems for years. His great accumulation of legal 
information on this topic is now offered the 
profession in practical form, fully annotated. 


Large business concerns find it profitable to 
employ legal tax experts to put into effect tax 
l saving methods, which, like devices for reduc- 

ing insurance premiums, put money in the 

bank. It is equally profitable for every tax- 
payer, and is now made ible through the 
use of Sears on MINIMIZING TAXES. 
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Sale of stamps at post offices in cities of over 25,000 per- 
mitted—Sec. 443. 

Tax .on Grape Brandy Used in Fortifying.—Reduced to. 10 
cents per proof gallon.—Sec. 452. 

Tax on Cereal Beverages.—Repealed.—Sec. 453. 


What Constitutes Doing Business in 


Foreign Countries 
(Continued from page 214) 
and apparently in Germany, business done through an 
authorized agent in the former country or through a 
permanent representative if the latter is subject to in- 
come tax. 

In practically all countries business done through a 
local agent who acts in the name of and for the account 
of a foreign company is taxable, and the possibility of 
an assessment is greatly increased if a stock is con- 
signed to the agent who is authorized to use the con- 
signor’s invoices and letterheads. Liability may also 
be encountered if the stock is maintained in the care 
of a bank or forwarding company which delivers the 
goods against payment or acceptance of a draft to cus- 
tomers when the sale has been secured by the local agent 
acting in the name of the foreign company. The local 
agency may constitute a de facto establishment of the 
foreign manufacturer, and from the viewpoint of tax- 
ation it may be subject to the same liabilities as a regu- 
larly. established branch of the latter. 

Solution Proposed at Double Taxation Conference 

In the standard bilateral convention for the pre- 
vention of double taxation that was drafted by the 
international committee of technical experts at London, 

(Continued on page 236) 
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Sent on Approval 


“United States Board of Tax Appeals” 
Now Being Revised Under 1928 Law 


A new text on Procedure and 
Practice before this most impor- 
tant tribunal is now being re- 
vised under the 1928 Law. The 
records show that repeated de- 
cisions of this Board have dis- 
missed petitions of taxpayers, or 
have approved deficiencies of tax 
found by the Commissioner be- 
cause of the failure of appellants 
to comply with the requirements of 
the Board. 


Frankly, and without fear of 
boasting, we think we can say 
that this new book will take a 
place similar to that of our an- 
nual GUIDE and the CONSOLI- 
DATED LAWS as a splendid 
achievement in a field of broad 
interest. We think that this book is 
just about what a work of this kind 
ought to be as to style, method, 
scope and thoroughness. We will 
forward a copy subject to your 
examination and approval. 


EXAMINATION OFFER 

Commerce Clearing House, Inc. 

231 South La Salle St., 

Chicago, Illinois. 
Please send me a copy of your new book, when published, entitled “Procedure 
and Practice Before the United States Board of Tax Appeals.” I will examine 
and use this book for thirty days. If, at the end of this time, I decide to keep 
the book, I will send you $10 in full payment. I may return the book within 


thirty days and be under no further obligation. 


$10.00 Per Copy 
Finest Limp Leather Binding 
Use Coupon 


June 
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You can now have a permanent, handy cabinet for your Tax Services and books on kindred 
subjects. Segregated—at YOUR elbow—easily kept in apple-pie order, and best of all, made 
to fit your personal requirements. 


This specially constructed cabinet is the result of a survey made among tax practitioners. 


These users of Tax Services are enthusiastic in welcoming a case designed for utility, efficiency 
and comfort. 


Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany. 
finished. 


It contains two shelves at JUST THE RIGHT SLANT, each twenty-eight and one-half 
inches long which will house twenty volumes of Commerce Clearing House Services. 


So certain are we that you wish to own this cabinet that we have manufactured a large 
quantity and now offer you the privilege of ordering them on approval. 


$16.00 plus express charges. 
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April, 1927, it is proposed that income from any indus- 
trial or commercial undertaking shall be taxable in the 
State in which the persons controlling the undertaking 
possess permanent establishments. The term permanent 
establishment includes real centers of management, 
affiliated companies, branches, factories, agencies, ware- 
houses, offices and depots. 

This rule has an important exception, however, in 
that the transaction of business in a foreign country 
through a “bona fide agent of independent status 
(broker, commission agent, etc.), shall not be held to 
mean that the undertaking in question has a permanent 
establishment in that country.” 

Where a company of one Contracting State does have 
a permanent establishment in the territory of the other, 
each State shall tax the portion of the income produced 
within its territory. 


Finality of Determinations of the Commis- 
sioner of Internal Revenue 


(Continued from page 219) 

Now is any different conclusion called for in the case 
of the specific statutory grants of power enumerated in 
paragraphs 2-8 of Part I? Curiously enough a care- 
ful search of both rulings and decisions discloses no 
case in which reference is made to the question.*? Yet 
the argument seems quite available in some cases. Sup- 
pose, for example, the Commissioner determines the 
cost to the donor, (or other basis) of donated prop- 
erty; Section 204 (a) (2) provides that, in some cases, 
“the basis shall be the fair market value of such prop- 
erty as found by the Commissioner.” Granted an offi- 
cial finding, does the provision authorize a subsequent 
revision of it? Or suppose a taxpayer, in accordance 
with Section 206 (b) produces evidence “satisfactory to 
the Commissioner” that he has sustained a net loss; 
may a successor Commissioner re-open the determina- 


tion on the ground the evidence is not satisfactory to 
him? 

There is no specific limitation to a single determina- 
tion in these sections. There is a specific limitation 
upon the deterniination of an additional deficiency for 
a particular taxable year, in the event the taxpayer has 
appealed to the Board of Tax Appeals.®* Even if no 
such appeal has been filed there is at least a basis for 
argument that only a single determination was author- 
ized. However, there appear to be no conclusive argu- 


52This search was made for me by Mr. Thomas Tarleau of the 
Columbia Law Review Editorial Board. 

58§ 274 (f) which was new in the 1926 law, reads as follows: 
“If after the enactment of this Act the Commissioner has mailed 
to the taxpayer notice of a deficiency as provided in subdivision 
(a), and the taxpayer files a petition with the Board within the 
time prescribed in such subdivision, the Commissioner shall have 
no right to determine any additional deficiency in respect of the 
same taxable year, except in the case of fraud, and except as 
provided in subdivision (e) of this section or in subdivision (c) 
of section 279. If the taxpayer is notified that, on account of a 
mathematical error appearing upon the face of the return, an 
amount of tax in excess of that shown upon the return is due, 
and that an assessment of the tax has been or will be made on 
the basis of what would have been the correct amount of tax 
but for the mathematical error, such notice shall not be con- 
sidered, for the purposes of this subdivision or of subdivision (a) 
of this section, or of subdivision (d) of section 284, as a notice 
of a deficiency, and the taxpayer shall have no right to file a 
petition with the Board based on such notice, nor shall such 
assessment or collection be prohibited by the provisions of sub- 
division (a) of this section.’’ The Board held in Bowman v. 
Commr., 8 B. T. A. 526 (1927) that prior to this provision, the 
Commissioner might properly, after an appeal to the Board from 
a determination of a deficiency based on one issue, determine 
an additional deficiency based on another issue. 
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ments based upon the language of the statute. In such 
a case, the court will doubtless be largely influenced 
by what it regards as good policy in these circumstances, 

Upon the question of policy, strong arguments can 
be made against a reversal of factual determinations by 
successive Commissioners. . The unsettling effects of 
the repeated reopening of tax cases thought settled ; the 
expense of repeated presentations of involved facts and 
legal arguments ; the congestion and delays in the Treas- 
ury caused by the failure to dispose of old cases once 
for all cannot be too strongly deprecated. Economists 
have called attention to the undesirability of a legalistic 
insistence upon the letter of the law.** The rapidly 
changing provisions of the revenue laws, grounded on 
little or no actual experience, call for a reasonable 
finality of interpretation, if chaos is to be avoided. It 
is highly likely that the lack of this reasonableness in 
many of the subordinate administrative officials of the 
Commissioner’s office has been a weighty cause of the 
extensive review of the Commissioner’s decisions by 
the Board and the courts. 


Granted that the Commissioner is under a duty to 
collect taxes that are due, at the very least it would 
seem that there should be a considerable reluctance to 
reopen old cases, in the absence of fraud, a material 
mistake in fact, a controlling court decision, or per- 
haps a serious error in the interpretation of the law. 
The provisions for a formal determination from which 
the taxpayer can appeal to the Board of Tax Appeals, 
the provision denying the Commissioner the power to 
make a re-determination for a particular year where 
an appeal has been taken for that year; the provision 
authorizing final settlements—all indicate a legislative 
desire to prevent repeated re-openings of tax cases. A 
decent respect may properly be paid to this desire, 


especially as it operates in the interests of efficient 
administration. 


Since the substantive provisions of the law are not 
now being radically changed year after year, and since 
the Commissioner has a great mass of experience in 
decided cases back of him, one may hope that fewer 
radical changes in rulings, regulations, or findings will 
need to be made by succeeding commissioners. In 
many of the instances discussed above, it is submitted 
that the power to make such changes has been granted; 
but it is further submitted that it should be used spar- 
ingly. If it is so used, administrative determinations 
may well receive greater respect both from taxpayers 
and from courts. ' 


54See T. S. Adams, Ideals and Idealism in Taxation, (1928) 
18 Am. Econ. REv. 1, 6. ; 

55A second article, dealing with review of determinations of 
the Commissioner by the Board of Tax Appeals and the courts, 
will appear in a subsequent issue. 


— Editorial Note — 


Following is a statement by Mr. Magill, which relates to 
his article in the March number entitled “The Federal 
Revenue Bill of 1928.” 


In the article on the Federal Revenue Bill of 1928 in the 
March issue, two statements were not precise, although the sub- 
stance of the discussion was not affected thereby. The exchange 
in a reorganization not specifically covered by Sec. 204 (a) (6) 
(7) and (8) of the Rev. Acts of 1924 and 1926 is, of course, 
the issuance by one corporation of its own stock or securities 
for the stock or securities of another corporation, both corpora- 
tions being parties to the same reorganization. (See p. 88 of the 
article.) Sec. 608 and Sec. 610 of the new bill primaril) 
(although not exclusively) affect refunds made after the enact- 
ment of the bill. (See p. 96.) 





